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[NOTE: Add at end:]

PG I(B)(1) Duty Of Court To Go Beyond The Standard Pattern Instructions: Jury Instructions Are Not The Law—They Attempt To State The Law. 

See also FORECITE PG XI(A)(1) [CALCRIM Is Not the Law].


[NOTE: This replaces the previous number 6 [Cases Not Authority For Propositions Not Considered]; the rest of the entries remain the same:]

PG I(H) Precedential Hierarchy: Stare Decisis, Law Of The Case, Etc. 
6. Situations Where Higher Authority Is Not Controlling.
(a) Cases Not Authority For Propositions Not Considered. 

Cases are not authority for propositions not considered therein. (People v. Alvarez (2002) 27 CA4th 1161, 1176; People v. Martinez (2000) 22 CA4th 106, 118; People v. Superior Court (Marks) (1991) 1 CA4th 56, 65-66; People v. Dillon (1983) 34 CA3d 441, 473-74; People v. Belleci (79) 24 CA3d 879, 888; In re Tartar (1959) 52 CA2d 250, 258; Ginns v. Savage (1964) 61 CA2d 520, 524, fn. 2; People v. Donaldson (1995) 36 CA4th 532, 528; NLRB v. Hotel & Restaurant Emples. Union Local 531 (9th Cir. 1980) 623 F2d 61, 68.) 

"A decision is not authority for everything said in the . . . opinion but only for the points actually involved and actually decided. [Citation.] [O]nly the ratio decidendi of an appellate opinion has precedential effect. . . . [Citation.] Thus, we must view with caution seemingly categorical directives not essential to earlier decisions and be guided by this dictum only to the extent it remains analytically persuasive. [Citation.]" (People v. Mendoza (2000) 23 C4th 896, 915 [internal citations and quotation marks omitted].)

(b) Higher Authority May Be Distinguished.
“In a petition for rehearing, the Attorney General scolds this court for questioning the continued vitality of Ford and lectures us that we are bound by Ford because it has not been, in the Attorney General’s words, ‘clearly superseded.’ [Citation].” (People v. Burns (2011) 198 CA4th 726, 733.) This diatribe fails to recognize that we distinguish Ford; we do not refuse to follow it.” (Ibid.)

(c) Lower Courts Not “Gagged” By Higher Authority.
See People v. Burns (2011) 198 CA4th 726, 733 [“Furthermore, we may be bound, but we are not gagged. (People v. Hart (1999) 74 CA4th 479, 487.)”]


[NOTE: Add as last paragraph]:

PG III(A) Defendant’s Right To Directly Relate The Theory Of Defense To An Element Of The Charge
Sufficiency Of Evidence To Support Defense Instructions. In determining whether there is sufficient evidence to support defense instructions, the trial court does not consider issues of credibility, but simply whether there is "substantial evidence" to support them; that is, “evidence that a reasonable jury could find persuasive. [Citations.]" (People v. Cunningham (2001) 25 CA4th 926, 1008.) "The testimony of a single witness, including the defendant, can constitute substantial evidence" in this regard. (People v. Lewis (2001) 25 CA4th 610, 646.) Moreover, “[d]oubts as to the sufficiency of the evidence to warrant instructions should be resolved in favor of the accused. [Citations.]" (People v. Petznick (2003) 114 CA4th 663, 677.) "'The fact that evidence may be incredible, or is not of a character to inspire belief, does not authorize the refusal of an instruction based thereon, for that is a question within the exclusive province of the jury.' [Citations.]" (People v. Lemus (1988) 203 CA3d 470, 477; accord, People v. Webster (1991) 54 CA3d 411, 443; People v. Mejia-Lenares (2006) 135 CA4th 1437, 1446.)

See also FORECITE PG V(A)(6); PG X(A)(1).


[NOTE: This replaces the previous entry:]

PG III(B) Improper Argumentative vs. Proper Pinpoint Instructions.  

When instructing the jury, a trial judge may not single out and give undue emphasis to particular evidence. (People v. Carter (2003) 30 CA4th 1166, 1225 [an instruction is "argumentative" if "it invite[s] the jury to draw inferences favorable to only one party from the evidence presented at trial ..."]; People v. Harris (1989) 47 CA3d 1047, 1098, fn 31; People v. Reyes Martinez (1993) 14 CA4th 1412, 1417 [error to instruct that moving the victim 500 feet is sufficiently substantial to sustain the movement element a kidnapping conviction] ; People v. Wright (1988) 45 CA3d 1126, 1135 [pinpoint instruction is improperly argumentative if it directs the jury's attention to specific evidence and "impl[ies] the conclusion to be drawn from that evidence" ]; State v. Cathey (KS 1987) 741 P2d 738, 749.) “Argumentative instructions that unfairly highlight particular facts favorable to one side are improper.” (People v. Mincey (1992) 2 CA4th 408, 437; see also [NF] People v. Santana (10/26/2011, D059013) 200 CA4th 182.) [See also FORECITE PG III(B); F 362 Note 6; F 416.3 Inst 4.]  

The distinction between an improperly argumentative instruction and a proper pinpoint instruction is illustrated in decisions which have rejected defense challenges to the consciousness of guilt instructions. For example, in People v. Randle (1992) 8 CA4th 1023, the court granted the D.A.’s request to tailor CJ 2.06 (Defendant’s Efforts to Suppress Evidence) to refer to “change of appearance” as a factor which may be indicative of consciousness of guilt. The Court of Appeal held that this was a proper pinpoint instruction because it referred only to “the generic type of consciousness of guilt disclosed by the evidence.” (Id. at 1037.) The court noted that “[a] contrary conclusion might have been reached if the trial court had specifically directed the jury’s attention to the change of hairstyle or missing shirt.” (Id. at 1036-37.) (See also People v. Fitzpatrick (1992) 2 CA4th 1285, 1297; People v. Bacigalupo (1991) 1 CA4th 103, 127-28. 

Accordingly, a pinpoint instruction is not argumentative so long as it draws the jury’s attention to “generic” matters disclosed by the evidence. (See, e.g., [NF] People v. Battle (8/9/2011, C063012, C063013, C063596) 198 CA4th 50 [no error in instructing on validated factors relevant to aiding and abetting]; compare People v. Mouton (1993) 15 CA4th 1313 [instruction listing aiding and abetting factors included “bogus factors”].) For example, CJ 2.92 and CC 315 list generic factors (e.g., opportunity to observe, stress, race, etc.) which the jury may consider in evaluating eyewitness testimony. Similarly, an instruction which references other relevant factors for the jury to consider with respect to identification or any other material issue should be considered a proper pinpoint instruction. (See, e.g., People v. Frank (1990) 51 CA3d 718, 739 [recognizing right to specification of factors not covered by CJ 2.92]; People v. Fernandez (1990) 219 CA3d 1379, 1384 [jury may be instructed to consider the failure of the eyewitness to attend a pretrial lineup].) 

However, a cautionary instruction may be appropriate to avoid the danger that such an instruction may give undue emphasis to the enumerated factors. (See, e.g., People v. Benson (1990) 52 C3d 754, 805, fn 12; People v. Harris (1989) 47 CA3d 1047, 1098, fn 31; cf., Davis v. Erickson (1960) 53 CA2d 860, 863-64 [no undue emphasis of supplemental instructions]; U.S. v. Rodgers (6th Cir. 1997) 109 F3d 1138, 1144-45 [recognizing "real danger" that jurors will place undue emphasis on specific testimony that is read back during deliberations]; U.S. v. Harris (7th Cir. 1975) 521 F2d 1089, 1093-94 [judge properly ordered readback of witness's entire testimony were jury requested readback on a specific point]; State v. Wood (CT 1988) 545 A2d 1026, 1030 [jurors should be cautioned not to give undue emphasis to reproduced or written exhibits]; U.S. v. Johnson (4th Cir. 1975) 54 F2d 1150, 1159, fn 10 [no undue emphasis of pedagogical summaries]; see also FORECITE F 105.2 Inst 2.)

An example of a proper pinpoint instruction (requested by the prosecution) is the following: A perpetrator of a robbery has not reached a place of temporary safety if the continued control over the victim places the perpetrator’s safety in jeopardy. 

This instruction is not argumentative because there is no reference to specific evidence, and the instruction is phrased to emphasize the jury’s duty to determine as a matter of fact whether the control affected the defendant’s safety. (People v. Carter (1993) 19 CA4th 1236, 1253, fn 11.) 

In People v. Cash (2002) 28 CA4th 703, the Supreme Court upheld a prosecution pinpoint modification of CALJIC 2.06 (consciousness of guilt from intimidation of witness) which advised the jury that “[t]he intimidation referred to is the defendant’s alleged gesture of simulating a gun with his hand which was made at a court proceeding.” Thus, Cash may provide support for pinpoint instructions relating specific defense evidence to specific factors described elsewhere in an instruction.

See also FORECITE F 362 Note 6 [False Statement Instruction As Prosecution Pinpoint Instruction]; F 372 Note 10 [Consciousness Of Guilt As Improper Comment On The Evidence]; F 416.3 Inst 4 [Improper Argumentative And Duplicative Reference To Matters Which The Prosecution Does "Not Have To Prove"].


[NOTE: This replaces the previous entry, 2nd PG III(B):]

PG III(B) Sufficiency Of Evidence To Support Defense Instructions.
See FORECITE PG III(A).


[NOTE: This replaces the previous entry:]

PG V(I)(B)(2) Insignificant Discrepancies: Presumption That Jurors Followed Written Instructions.
In People v. McLain (1988) 46 CA3d 97, 111, fn 2, the court orally instructed the jury and then sent written instructions into the jury room for use during deliberations. With regard to insignificant discrepancies between the oral and written instructions, the Supreme Court presumed “that the jurors were guided by the written version ....” (Ibid.; see also People v. Wilson (2008) 44 CA4th 758, 803; People v. Prieto (2003) 30 CA4th 226, 255 [“the misreading of a jury instruction does not warrant reversal if the jury received the correct written instructions”]; People v. Majors (1998) 18 CA4th 385, 410 [error in oral instruction was harmless in light of correct written instruction given to the jury]; People v. Osband (1996) 13 C4th 622, 687 [misreading of instructions is at most harmless error when the written instructions received by the jury are correct]; People v. Crittenden (1994) 9 CA4th 83, 138 [written instructions control over misspoken oral instructions]; People v. Rodriguez (2000) 77 CA4th 1101, 1112-13 [as long as the court provides accurate written instructions to the jury to use during deliberations, no prejudicial error occurs from deviations in the oral instructions]; but see [NF] People v. Battle (8/9/2011, C063012, C063013, C063596) 198 CA4th 50, 69-70 [court of appeal relied on oral instructions to cure ambiguous written instructions].)


[NOTE: This replaces the previous entry:]

PG V(I)(B)(4) Substantial Discrepancies: Oral Instructions Should Control.
As discussed in FORECITE PG V(G)(4), it is only through oral instruction that it “can be assured that each member of the jury has actually received all of the instructions.” (State v. Norris (1985) 10 Kan.App.2d 397 [699 P2d 585]; see also State v. Castoreno (1994) 255 Kan. 401, 411-12 [874 P2d 1173, 1180-81]; People of the Territory of Guam v. Marquez (9th Cir. 1992) 963 F2d 1311, 1314-15.) This is so because there is no assurance that all or any of the jurors actually read the written instructions. (Ibid.) Accordingly, if there is a substantive difference between the oral and written instructions, the resolution should logically be made in favor of the oral rendition. (See, e.g., [NF] People v. Battle (8/9/2011, C063012, C063013, C063596) 198 CA4th 50, 69-70 [court of appeal relied on oral instructions to cure ambiguous written instructions]; but see People v. Wilson (2008) 44 CA4th 758, 803 [“written instructions . . . control”].)


[NOTE: Add as paragraph after quote from People v. Renteria and before “PRACTICE NOTE”:]

PG VI(A)(1.1) Cognizability: PC 1259.
Instructions On Elements Reviewable Under PC 1259. “Instructions regarding the elements of the crime affect the substantial rights of the defendant, thus requiring no objection for appellate review. [Citations.]” (People v. Hillhouse (2002) 27 CA4th 469, 503.)


[NOTE: This replaces the previous entry:]

PG VI(A)(1.3) Duty Of Counsel To Object: Futile Objections Need Not Be Raised.   

An issue is not waived by failure to object if the objection would have been futile. (See People v. McKinnon (2011) 52 CA4th 610, 675 [unsuccessful objections to testimony of first gang witness preserved those objections to the testimony of all three gang witnesses]; People v. Hill (1998) 17 CA4th 800, 820; People v. Chavez (1980) 26 CA3d 334, 350 fn 5; People v. Williams (1976) 16 CA3d 663, 667 fn 4; People v. Johnson (2004) 119 CA4th 976, 982-84; Estelle v. Smith (1981) 451 US 454, 468 fn 12 [68 LEd2d 359; 101 SCt 1866] [recognizing futility rule in federal habeas proceeding]; Rupe v. Wood (9th Cir. 1996) 93 F3d 1434, 1440 [failure to make offer of proof excused where it would be redundant, unnecessary, or futile]; R.B. Matthews, Inc. v. Transamerica Transp. Services, Inc. (9th Cir. 1991) 945 F2d 269, 272, fn 2 [same]; see also Mary M. v. City of Los Angeles (1991) 54 CA3d 202, 212-13 [discussed with approval in 9 Witkin, Cal. Procedure (4th ed. 1997), Appeal, §387 at pp. 437-38].)


[NOTE: This replaces the 2nd paragraph only; the rest of the entry remains the same:]

PG VI(A)(1.15.2) Trial Objection On Non-Constitutional Ground: Trial Counsel Need Not State The “Legal Consequence” Of An Adverse Ruling To A Trial Objection. 
Thus, so long as trial counsel has identified the reason or basis for a trial objection or requested, specific federal constitutional abridgements flowing from denial of the objection or request should be cognizable on appeal. (People v. Partida, supra; see also People v. Scott (2011) 52 CA4th 452, 487; People v. Loker (2008) 44 CA4th 691, 704, fn 7; People v. Boyer (2006) 38 CA4th 412, 441, fn 17.)


[NOTE: This replaces the previous entry:]

PG VI(A)(1.15.3) Trend Toward Forfeiture Of Instructional Issues.
Trial counsel should be alert to an apparently growing trend – especially in unpublished opinions – toward finding appellate forfeiture of instructional issues not raised below. The following language from People v. Whipple UNPUB’D (2011, A127236) 2011 Cal. App. Unpub. LEXIS 3099, 21-22 is typical:

No objection was made at trial to CALCRIM No. 875, as read to the jury, nor was any request made by appellant for any additional, clarifying instruction. Failure to object under these circumstances constitutes a forfeiture of the right to raise the issue for the first time on appeal. As our Supreme Court reminded us earlier this year: "We conclude defendant forfeited this claim by failing to object to the trial court's consent instruction or to request any modification or amplification of it at trial. A trial court has no sua sponte duty to revise or improve upon an accurate statement of law without a request from counsel (People v. Kelly (1992) 1 C4th 495, 535 . . .), and failure to request clarification of an otherwise correct instruction forfeits the claim of error for purposes of appeal (People v. Rundle (2008) 43 C4th 76, 151 . . .; People v. Samaniego (2009) 172 CA4th 1148, 1163 . . . .) . . . If defendant believed the instruction on consent required elaboration or clarification, he was obliged to request such elaboration or clarification in the trial court. (People v. Rundle, supra, 43 C4th at p. 151; People v. Hart (1999) 20 C4th 546, 622. . . .)" (People v. Lee (2011) 51 C4th 620, 638.) Therefore, we reject appellant's assignment of error on the ground of forfeiture and waiver.

Some courts have even extended forfeiture to situations where an instruction may not be incorrect in all cases. For example, forfeiture has been applied to the “equally guilty” language in former CC 400 (re: aider and abettor liability) because it is accurate in some cases and inaccurate in others:

“Because the instruction as given was generally accurate, but potentially incomplete in certain cases, it was incumbent on Brousseau to request a modification if she thought it was misleading on the facts of this case. Her failure to do so forfeits the claim of error. (People v. Lang (1989) 49 C3d 991, 1024 [party may not claim “an instruction correct in law and responsive to the evidence was too general or incomplete unless the party has requested appropriate clarifying or amplifying language”]; see People v. Samaniego (2009) 172 CA4th 1148, 1163–1165 (Samaniego) [challenge to CALCRIM No. 400 forfeited for failure to seek modification]; but see People v. Nero (2010) 181 CA4th 504, 517–518 (Nero) [construing CALJIC No. 3.00, also using the ‘equally guilty’ language, and finding it misleading ‘even in unexceptional circumstances’].)” [Footnote omitted.] (People v. Lopez (2011) 198 CA4th 1106, 1118-19.)

However, any doubt that this was generally an incorrect statement of the law should have been settled when the “equally guilty” language was removed from CC 400. (Id. at fn 5.)


PG VI (A) (1.21) Role Of CALCRIM Bench Notes.
See FORECITE PG XI(I).


[NOTE: This replaces the previous entry:]

PG VI(A)(9) Invited Error/Estoppel: Applicability To Prosecution. 

PG VI(A)(9.1) New Theory On Appeal.
"‘The rule is well settled that the theory upon which a case is tried must be adhered to on appeal. A party is not permitted to change his position and adopt a new and different theory on appeal. To permit him to do so would not only be unfair to the trial court, but manifestly unjust to the opposing litigant.’[Citations.]” (In re Blake (1979) 99 CA3d 1004, 1022.) This principle is simply a corollary of the "no new theories on appeal" rule. (See, generally, 1 Eisenberg et al., Cal. Practice Guide, Civil Appeals & Writs (The Rutter Group 1998) P 8:229 et seq.) That doctrine was first enunciated in Ernst v. Searle (1933) 218 CA233, 240-41 and has continued in full force and effect to the present. (See, e.g., Mattco Forge, Inc. v. Arthur Young & Co. (1997) 52 CA4th 820, 847; North Coast Business Park v. Nielsen Construction Co. (1993) 17 CA4th 22; Richmond v. Dart Industries, Inc. (1987) 196 CA3d 869, 874.)

[See Brief Bank # B-866 for briefing on this issue.]

PG VI(A)(9.2) Prosecution Reliance On Incompatible Theories – Judicial Estoppel.
The "use of irreconcilable theories of . . . culpability, unjustified by a good faith justification for the inconsistency, is fundamentally unfair, for it necessarily creates the potential for — and, where prejudicial, actually achieves — . . . increased punishment on a false factual basis for one of the accuseds." (In re Sakarias (2005) 35 CA4th 140, 159-60.) Likewise, in Jacobs v. Scott (1995) 513 US 1067, 1069 [130 LEd2d 618; 115 SCt 711], Justice Stevens, dissenting from the denial of stay of execution in a capital case, wrote:

“[F]or a sovereign State represented by the same lawyer to take flatly inconsistent positions in two different cases — and to insist on the imposition of the death penalty after repudiating the factual basis for that sentence — surely raises a serious question of prosecutorial misconduct. In my opinion, it would be fundamentally unfair to execute a person on the basis of a factual determination that the State has formally disavowed.”

The Ninth Circuit has occasionally found it necessary to penalize the state for what it has perceived as opportunistic or even deceitful argument. (See, e.g., Whaley v. Belleque (9th Cir. 2008) 520 F3d 997 [“‘Judicial estoppel … precludes a party from gaining an advantage by taking one position, and then seeking a second advantage by taking an incompatible position.’ [] We may not allow the state to represent in federal court the opposite of what it represented to the state court when it succeeded in defeating [petitioner]'s claim…. [T]he state's position … is ‘chutzpah’ in the first degree”].)


[NOTE: This replaces the previous entry:]

PG VI(A)(11) Invited Error: Reviewing Court Not Permitted To Look To Closing Argument For Possible Tactical Reason For Counsel’s Omission.
In People v. McKinnon (2011) 52 CA4th 610, the attorney general argued that, in closing argument, trial counsel commented that the case did not rest primarily on circumstantial evidence, showing that his failure to request the circumstantial evidence instruction was a matter of trial tactics. The California Supreme Court refused to consider the closing argument because “review of the record on the question [of invited instructional error] is limited to that portion concerning the formulation of the instructions provided to the jury.” (Id. at 675; see also People v. Wickersham (1982) 32 CA3d 307, 333-334.)


PG VI(A)(12) Mere Failure To Request An Instruction Is Not Invited Error.
“For purposes of the invited error doctrine, however, the absence of a request is not equivalent to an express tactical objection. [Citation to People v. Wickersham (1982) 32 C3d 307, 333].” (People v. McKinnon (2011) 52 C4th 610, 675 [the parties conferred with the trial court regarding the proposed jury instructions, trial counsel was silent when the prosecutor indicated that he wanted to withdraw his request for CALJIC 2.01].)


PG VI(A)(13) Role Of CALCRIM Bench Notes.
See FORECITE PG XI(I).


PG VII(C)(43.1) Hearsay May Violate Due Process In Addition To Confrontation.
The “Confrontation Clause is not the only bar to admissibility of hearsay statements at trial.” The “Due Process Clauses of the Fifth and Fourteenth Amendments may constitute a further bar to admission of, for example, unreliable evidence.” ([NF] Michigan v. Bryant (2/28/2011, No. 09-150) ____ US ____ [179 LEd2d 93; 131 SCt 1143, 1162, fn 13], citing Montana v. Egelhoff (1996) 518 US 37, 53 [135 LEd2d 361; 116 SCt 2013] [‘[E]rroneous evidentiary rulings can, in combination, rise to the level of a due process violation’]; Dutton v. Evans (1970) 400 US 74, 96-97 [27 LEd2d 213; 91 SCt 210] (Harlan, J., concurring in result) [‘[T]he Fifth and Fourteenth Amendments’ commands that federal and state trials, respectively, must be conducted in accordance with due process of law’ is the ‘standard’ by which to ‘test federal and state rules of evidence’].”


[NOTE: This replaces the first paragraph only; the rest of the entry remains the same:]

PG X(A)(1) Rules For Determining Whether The Evidence Justifies An Instruction.
(1.1) Substantial Evidence: A criminal defendant is entitled to have the jury instructed on any defense supported by substantial evidence. (People v. Mayberry (1975) 15 CA3d 143, 151; see also Bradley v. Duncan (9th Cir. 2002) 315 F3d 1091 [right to instruction on defense theory raised by the evidence].) “Substantial evidence” in this specific context is defined as evidence which is sufficient to deserve consideration by the jury, that is evidence from which a jury composed of reasonable persons could have concluded that the particular facts underlying the instruction did exist. (People v. Cunningham (2001) 25 CA4th 926, 1008; People v. Wickersham (1982) 32 CA3d 307, 324; see also People v. Young (2005) 34 CA4th 1149, 1200 [the court need not give instructions based solely on conjecture and speculation].) In other words, the court should instruct the jury on every theory of the case, but only to the extent each is supported by substantial evidence. (People v. Flannel (1979) 25 CA3d 668, 685.) “Doubts as to the sufficiency of the evidence to warrant instructions should be resolved in favor of the accused.” (Ibid.)


[NOTE: This replaces the first paragraph only; the rest of the entry remains the same:]

PG X(A)(1) Rules For Determining Whether The Evidence Justifies An Instruction.
(1.2) Sufficiency Determination Must Be Made Without Reference To Credibility Of The Evidence: “The determination whether sufficient evidence supports the instruction must be made without reference to the credibility of that evidence. [Citation.]” (People v. Marshall (1996) 13 CA4th 799, 847; People v. Tufunga (1999) 21 CA4th 935, 944.) And, in determining whether substantial evidence was presented, the reviewing court is not free to determine that the evidence was “unreasonable or incredible.” (Ibid.) “However incredible a defendant’s testimony, he is nevertheless entitled to an instruction based on the hypothesis that it is entirely true, and it is prejudicial error to withdraw from the jury consideration of such evidence [by failing to instruct sua sponte]. [Citation].” (People v. Coleman (1970) 8 CA3d 722, 733; see also People v. Wilson (1967) 66 CA2d 749, 762; People v. Saldana (1984) 157 CA3d 443, 454 [where the defendant’s testimony or version of the evidence seems remote, the jury must be afforded the opportunity to consider it if it could be accepted by a reasonable juror or at least leave the jury with a reasonable doubt]; see also FORECITE PG V(A)(9) and PG V(B)(1).)


[NOTE: This replaces the first paragraph of subsection (1.3) only:]

PG X(A)(1) Rules For Determining Whether The Evidence Justifies An Instruction.
(1.3) Evidence Must Be Viewed In Favor Of The Instruction. “In the context of jury instructions, the sufficiency standard requires the judge to view the evidence in the light most favorable to the party requesting the instruction.” (See, e.g., People v. Tufunga (1999) 21 CA4th 935, 944; Campbell v. General Motors Corp. (1982) 32 CA3d 112, 118; People v. Flannel (1979) 25 CA3d 668, 684-85; [NF] People v. Bryant (8/9/2011, D057570) 198 CA4th 134, 153.) This means that the judge must accept the evidence most favorable to the requesting party as true and disregard conflicting evidence. (People v. Flannel, supra.) The question for the judge is whether a reasonable jury could find the desired fact if the evidence of the party requesting the instruction is believed. If, after considering the evidence in this light, the judge is unsure whether the jury can find the desired fact, the judge must let the fact go to the jury. Under those circumstances, it is up to the jury to determine the existence of the facts upon which jury instructions are given. (Mendez, California Evidence (1993) §17.10, p. 347; see also FORECITE PG V(A)(9) and PG V(B) regarding the judge’s duty to instruct.)


[NOTE: This replaces the (1.3.1) paragraph only:]

PG X(A)(1) Rules For Determining Whether The Evidence Justifies An Instruction.
(1.3.1) Defendant’s Testimony Constitutes Substantial Evidence Even If Implausible And Seriously Contradicted. The defendant’s testimony, though “less than convincing,” is sufficient to require instruction upon a lesser included offense even without a request, sua sponte. (People v. Tufunga (1999) 21 CA4th 935, 944; People v. Turner (1990) 50 CA3d 668, 690.) It follows a fortiori that “disbelief of a defendant’s version of the facts is not ... a reason for rejecting a requested instruction [since] it is the jury’s function to weigh the evidence and determine credibility.” (People v. Sullivan (1989) 215 CA3d 1446, 1452; see also People v. Turner, supra, 50 C3d at 690; People v. Jeffers (1996) 41 CA4th 917; People v. Lemus (1988) 203 CA3d 470, 477.) As the court of appeal observed in People v. Shelmire (2005) 130 CA4th 1044, 1059: “We have no doubt that a defendant’s story (his version of the events in question) constitutes substantial evidence, in and of itself, even if the story is implausible and seriously contradicted by other evidence.” (See also [NF] People v. Bryant (8/9/2011, D057570) 198 CA4th 134, 153 [because jurors could have believed defendant’s testimony, there was substantial evidence to warrant a voluntary manslaughter instruction].) 

(See also FORECITE PG X(A)(1).)

[NOTE: This replaces the previous entry:]

PG X(B)(2) Per Se Reversal Rule Applies To "Structural" Errors And Errors Which Preclude Meaningful Review.

In Sullivan v. Louisiana (1993) 508 US 275 [124 LEd2d 182; 113 SCt 2078], in an opinion by Justice Scalia, the court held that Cage error (erroneous instruction upon proof beyond a reasonable doubt) is a violation of the due process clause (5th and 14th Amendments) and the right to trial by jury (6th Amendment), and is reversible per se. The court’s reasoning was as follows: Because it is the prosecution’s burden to show "beyond a reasonable doubt that the error complained of did not contribute to the verdict obtained" (Chapman v. California (1967) 386 US 18, 24 [17 LEd2d 705; 87 SCt 824]), certain errors, "whose precise effects are unmeasurable but without which a criminal trial cannot reliably serve its function are reversible per se.” (Sullivan, 124 LEd2d at 191; see also U.S. v. Gonzalez-Lopez (2006) 548 US 140 [165 LEd2d 409;126 SCt 2557, 2563-66]; Bank of Nova Scotia v. United States (1988) 487 US 250, 257 [101 LEd2d 228; 108 SCt 2369] [structural error presumption of prejudice appropriate where any inquiry into harmless error would require unguided speculation]; United States v. Navarro-Vargas (9th Cir. 2005) 408 F3d 1184, 1216; [NF] Doe v. Busby (9th Cir. 10/24/2011, No. 08-55165, No. 08-55280) 2011 U.S. App. LEXIS 21479 [giving the 1996 versions of CJ 2.50.1 and 2.50.02 was structural error under Sullivan v. Louisiana and Hedgpeth v. Pulido (2008) 555 US 57, did not “undercut” this structural-error analysis.].) Thus, an instructional error which misdescribes the burden of proof, and thus "vitiates all the jury’s findings," can never be shown to be harmless. In short, the consequences of such an error "are necessarily unquantifiable and indeterminate" (Sullivan, 124 LEd2d at 191), and thus the prosecution can never meet its burden of proving that such an error is harmless. (See also Arizona v. Fulminante (1991) 499 US 279 [113 LEd2d 302, 331; 111 SCt 1246] [per se reversal for "structural defects in the constitution of the trial mechanism, which defy analysis by ‘harmless error’ standards"]; see also People v. Mello (2002) 97 CA4th 511 [118 CR2d 523] [by encouraging prospective jurors to lie regarding their racial bias, the trial court committed structural error].) [See Article Bank # A-39 for a discussion of how Sullivan provides helpful guidance regarding federal constitutional error.] As opposed to a "structural error," a "trial error" can be "quantitatively assessed" in order to determine whether or not it was harmless. (Rice v. Wood (9th Cir. 1996) 77 F3d 1138, 1141.)

In other words, structural errors are ones that "defy analysis by ‘harmless-error’ standards” because they "affect the framework within which the trial proceeds," and are not "simply an error in the trial process itself." (See also U.S. v. Gonzalez-Lopez (2006) 548 US 140 [165 LEd2d 409; 126 SCt 2557, 2563-66]; Arizona v. Fulminante (1991) 499 US 279, 309-310 [113 LEd2d 3002; 111 SCt 1246]; see also Neder v. United States (1999) 527 US 1, 7-9 [144 LEd2d 35; 119 SCT 1827].)

(See also FORECITE PG VII(C)(38).)


PG X(E)(12)(c) Short Deliberation Does Not Cure Prejudice.
For example, in [NF] People v. Bryant REV GTD (11/16/2011, S196365) 198 CA4th 134, 158, the attorney general argued that the failure to instruct on a lesser included offense was harmless because the jurors “only” deliberated four hours over a two-day period. The reviewing court was not persuaded: “Nor are we persuaded that this court may affirm the judgment based on the ‘relatively short [jury] deliberation[s]’ and the fact that the jury reached a verdict 45 minutes after the court reporter completed a read back of Bryant's testimony. [Footnote omitted.] To do so would amount to little more than speculation as to what occurred during those deliberations.” (Ibid.)


[NOTE: Add after “Length of Deliberations: Penalty Phase Of Capital Case”:]

PG X(F) Indicia Of A Close Case.
Prejudice Not Cured By Relatively Short Deliberations

See FORECITE PG X(E)(12)(c).


[NOTE: This replaces the previous entry:]

PG X(F) Indicia Of A Close Case.
Split Verdict Reflecting Jury’s Selective Acceptance Of Defense And Prosecution Evidence
See [NF] People v. Torres (8/30/2011, H035626) 198 CA4th 1131, n 12 [“In our case, however, the jury obviously doubted the victim's credibility, being unable to agree that defendant had a handgun. Under these circumstances, we cannot say beyond a reasonable doubt what the jury might have decided if presented with instructions under CALCRIM No. 2623.”]; see also People v. Sojka (2011) 196 CA4th 733, 739 [“The fact of the jury's inability to reach verdicts on four other charges and acquitting on one supports our conclusion (that omission of a defense theory instruction was prejudicial).”]; People v. Epps (1981) 122 CA3d 691, 698.


CALCRIM PRACTICE GUIDE
[NOTE: This replaces the previous entry:]

PG XI(A)(1) CALCRIM Is Not The Law.
Standard jury instructions define the terms in the context of the crimes of kidnapping and making a criminal threat; clarifying instructions were required in this case. Standard jury instructions "are not themselves the law, and are not authority to establish legal propositions or precedent." (People v. Morales (2001) 25 CA4th 34, 48, fn. 7.)  

In particular, the CALCRIM instructions and User Guide are not authority or precedent. (People v. Salcido (2007) 149 CA4th 356, 366.)

Accordingly, the trial judge retains the discretion and duty to consider and use non-CALCRIM instructions. "The fact that the standardized instructions are available should not preclude a judge from modifying or supplementing a standardized instruction to suit the particular needs of an individual case . . ." (American Bar Association Standards for Criminal Justice, Discovery and Trial By Jury (3rd Ed. 1996) Standard 15-4.4.)


[NOTE: This replaces the previous entry:]

PG XI(C)(4) Evaluating CALCRIM Instructions In Light Of Cases Discussing Analogous CALJIC Instructions. 

Cases addressing CALJIC instructions are instructive when discussing analogous CALCRIM instructions. (People v. Samaniego (2009) 172 CA4th 1148, 1171, fn. 12; People v. Cromp (2007) 153 CA4th 476, 480 [California Supreme Court rulings on CALJIC instructions apply to comparable CALCRIM instructions if they are not materially different]; see also People v. Horsley UNPUB’D (2011, B223743) 2011 Cal. App. Unpub. LEXIS 3138, 7.)


[NOTE: This replaces the previous entry:]

PG XI(G)(1.1) Request for CALCRIM Instruction Does Not Preserve Issues Included In Bench Notes.
See FORECITE PG XI(I).


PG XI(I) Role Of CALCRIM Bench Notes

Request for CALCRIM Instruction Does Not Preserve Issues Included In Bench Notes. In People v. Francis UNPUB’D (7/27/2010, B216557) 2010 Cal. App. Unpub. LEXIS 5892, Francis requested instruction in the words of CALCRIM 1600, which, like the modified instruction given by the trial court, does not state asportation continues until a place of temporary safety has been reached. The reviewing court held that Francis therefore forfeited the claim of instructional error.

Francis sought to avoid this conclusion by pointing out the Bench Notes for CALCRIM 1600 indicate: "If there is an issue as to whether the defendant used force or fear during the commission of the robbery, the court may need to instruct on this point. (See People v. Estes (1983) 147 CA3d 23, 28 . . .)" However, Francis did not refer to the Bench Notes when he requested CALCRIM 1600 or request instruction on the asportation issue or reaching a place of temporary safety.


PG XI(J) Judicial Notice Of CALCRIM Instructions. 
In [NF] People v. Torres (8/30/2011, H035626) 198 CA4th 1131, n6, the Court of Appeal took judicial notice of certain CALCRIM instruction even though they were not in the record:  

CALCRIM, being part of the “California jury instructions approved by the Judicial Council,” is recognized as “the official instructions for use in the state of California.” (Cal. Rules of Court, rule 2.1050(a).) There are no proposed written instructions in the record on appeal apart from what the trial court actually gave. (Id., rule 8.320(b)(4).) However, we may take judicial notice of the Rules of Court (Evid. Code, § 452, subd. (e)) and the wording of the CALCRIM publication, as it is not reasonably subject to dispute (Evid. Code, § 452, subd. (h)).


CHECKLISTS
CHK III(D) Technical Terms: Checklist
“common scheme or plan” in PC 12022.6(b) – DEFINITION NOT REQUIRED – [NF] People v. Green (8/5/2011, D057178) 197 CA4th 1485. 


[NOTE: Replace the following paragraph only; the rest of the entry remains the same:]

CHK IV Rules of Statutory Construction
J. Rules Of Statutory Construction: Two Laws On The Same Subject.
Specific Statute Preempts General Statute. The statutory preemption rule bars prosecution under a general statute if a more specific statute is factually applicable. (See People v. Coronado (1995) 12 CA4th 145, 153-54; see also People v. Jenkins (1980) 28 C3d 494, 501.) “As we stated in In re Williamson (1954) 43 C2d 651, 654 ‘It is the general rule that where the general statute standing alone would include the same mater as the special act, and thus conflict with it, the special act will be considered as an exception to the general statute whether it was passed before or after such general enactment.’ [Citations.]” (People v. Gilbert (1969) 1 CA3d 475, 479; see also People v. Murphy (2011) 52 CA4th 81, 86-92; People v. Sanchez (1998) 60 CA4th 1490, 1491; People v. Swann (1963) 213 CA2d 447; see also People v. Duran (2004) 124 CA4th 666 [a felon who submits a false application to purchase a firearm may not be prosecuted pursuant to the general attempt statute, but may only be prosecuted under the special statute (PC 12076) which expressly proscribes such false applications].)


[NOTE: Add at end of “J” entry:]

CHK IV Rules of Statutory Construction
J. Rules Of Statutory Construction: Two Laws On The Same Subject.

Specific Preempts General: Separate Statute vs. Subdivision Not Determinative. See People v. Murphy (2011) 52 CA4th 81, 91 (whether the Legislature has addressed the specific conduct in a separate statute rather than in a clause or subdivision of a statute that includes other conduct is not determinative in our effort to discern the Legislature's intent).


LIO VI (LIO CHK) LESSER INCLUDED CHECKLIST
PC 203 Mayhem
OFFENSES NOT INCLUDED


b.
Attempted battery (PC 242/PC 664). [NF] People v. Santana (10/26/2011, D059013) 200 CA4th 182: There is no offense of attempted battery resulting in serious bodily injury. Santana asserted the trial court should have instructed sua sponte on attempted battery with serious bodily injury as a lesser included offense of mayhem. However, "there is no authority to support the existence of 'attempted battery resulting in serious bodily injury' under California law."


[NOTE: This replaces “b”:]

PC 246 Shooting At Occupied Dwelling/Vehicle
OFFENSES INCLUDED


b.
Grossly negligent discharge of a firearm (PC 246.3) is LIO of discharging a firearm at an occupied building (PC 246). (People v. Ramirez (2009) 45 CA4th 980, 985-86; People v. Overman (2005) 126 CA4th 1344, 1351, 1358; People v. Singer UNPUB (7/4/2011, B220115) 2011 Cal. App. Unpub. LEXIS 5255, 32-33.)


PC 261(a)(4) Rape Of An Unconscious Person
OFFENSES NOT INCLUDED


a.
Simple battery (PC 242) not a lesser included of rape of an unconscious person. People v. Hernandez (11/10/11, B226324) 200 CA4th 1000.


[NOTE: This replaces “Offenses Included: a” only; the rest of the entry remains the same:]

PC 4500 Aggravated Assault By Life Prisoner 

OFFENSES INCLUDED 

a.
PC 245(a) is a necessarily included offense of PC 4501. (People v. Noah (1971) 5 CA3d 469, 476 [offender who violates PC 4500 cannot violate PC 4501]; see also People v. Milward (2011) 52 CA4th 580.)


CALCRIM

[NOTE: This replaces the “Propriety Of Instruction Stating That Anonymity Is A Routine Or Normal Procedure” paragraph only; the rest of the entry remains the same:]

F 101.1 Inst 1 Reference To Juror By Number Without Showing Of Good Cause Under CCP 237 (Los Angeles County Procedure)
Propriety Of Instruction Stating That Anonymity Is A Routine Or Normal Procedure – People v. Goodwin (1997) 59 CA4th 1084, 1091 fn 3,  suggested that the jurors should be admonished that such a procedure is required in all criminal cases and has nothing to do with any particular defendant. (See also People v. Hernandez (2011) 51 C4th 733, 744 [“We emphasize that the trial court should give such a cautionary instruction when the defendant requests it, or should explain on the record the reasons why it has been refused.”]; People v. Stevens (2009) 47 C4th 625, 642 [same]; People v. Hannon (1977) 19 C3d 588, 600; Illinois v. Allen (1970) 397 US 337, 344 [25 LEd2d 353; 90 SCt 1057]; U.S. v. Scarfo (3rd Cir. 1988) 850 F2d 1015, 1021-1023.) Failure to do so could implicate the defendant's right to a fair trial because the jury could speculate that there was some reason related to the defendant's dangerousness which required the jurors' names to be kept secret. (Goodwin, supra, at 1091, fn 3; U.S. v. DeLuca (1st Cir. 1998) 137 F3d 24 [district court properly diverted attention from its safety concerns by telling the jurors that their identities would be kept secret to ensure that no extra-judicial information would be conveyed to them]; see also People v. Ayala (2000) 23 C4th 225; U.S. v. Tutino (2nd Cir. 1989) 883 F2d 1125.) Moreover, by analogy to shackling, if the jurors are referred to by number over defendant's objection, a limiting instruction may be required sua sponte unless the defendant expressly waives such instruction. (See People v. Duran (1976) 16 C3d 282 at 291.) 


[NOTE: This replaces the 2nd paragraph of the Points and Authorities only; the rest of the entry remains the same:]

F 101.1 Inst 2 Reference To Juror By Number Based On Showing Of Good Cause Under CCP 237
People v. Goodwin (1997) 59 CA4th 1084, 1091 fn 3 suggested that the jurors should be admonished that such a procedure is required in all criminal cases and has nothing to do with any particular defendant. (See also People v. Hernandez (2011) 51 C4th 733, 744 [“We emphasize that the trial court should give such a cautionary instruction when the defendant requests it, or should explain on the record the reasons why it has been refused.”]; People v. Stevens (2009) 47 C4th 625, 642 [same]; People v. Hannon (1977) 19 C3d 588, 600; Illinois v. Allen (1970) 397 US 337, 344 [25 LEd2d 353; 90 SCt 1057]; U.S. v. Scarfo (3rd Cir. 1988) 850 F2d 1015, 1021-1023.) Failure to do so could implicate the defendant's right to a fair trial because the jury could speculate that there was some reason related to the defendant's dangerousness which required the jurors' names to be kept secret. (Goodwin, supra, at 1091, fn 3.) Moreover, by analogy to shackling, if the jurors are referred to by number over defendant's objection, a limiting instruction may be required sua sponte unless the defendant expressly waives such instruction. (See People v. Duran, 16 C3d at 292; see also FORECITE F 204 et seq.) 


[NOTE: This replaces the previous entry:]

F 101 Note 7 Juror Experiments During Trial Or Deliberations
During deliberations, the jury may use an exhibit according to its nature and carry out experiments within the lines of offered evidence that do not invade new fields. (See People v. Collins (2010) 49 C4th 175.) Collins observed that once the jury is deliberating, there is nothing to prohibit a single juror from individually contemplating the evidence while separated from other jurors and nothing to prohibit jurors from conducting experiments with evidence. (Id. at 254.) Jurors have wide latitude in the consideration of the evidence, and an experiment is improper only if it allows the jury to discover evidence by considering areas not examined during trial. There is no prohibition against juror experiments which result in “simply a ‘more critical’ examination of the evidence admitted," with no new extrinsic evidence received. (See also [NF] People v. Engstrom (11/28/2011, C065982) 2011 Cal. App. LEXIS 1477.)

Compare People v. Vigil (2011) 191 CA4th 1474: A juror violated the trial court's admonition not to engage in experimentation outside courtroom by attempting to replicate the shooting circumstances, using a broomstick, and reporting the results to fellow jurors; see also People v. Conkling (1896) 111 CA616, 628 (a juror cannot do their own investigation).

Also compare CC 101, paragraph 5 (jurors unconditionally admonished against conducting experiments). See also FORECITE F 101 Note 8; F 332 Inst 8.


[NOTE: This replaces the 5th paragraph titled “Factors” only; the rest of the entry remains the same:]

F 105.2 Inst 2 Listed Factors Are Not Exclusive; Consider Relevant Factors; Do Not Consider Irrelevant Factors
Right To Pinpoint Instructions On Relevant Factors – An instruction which singles out specific testimony or factors for juror consideration is not necessarily improper. (See, e.g., [NF] People v. Battle (8/9/2011, C063012, C063013, C063596) 198 CA4th 50; CC 315; see also FORECITE PG III(B).) However, a cautionary instruction may be appropriate to avoid the danger that such an instruction may give undue emphasis to the enumerated factors. (See, e.g., People v. Benson (1990) 52 CA3d 754, 805, fn 12; People v. Harris (1989) 47 CA3d 1047, 1098, fn 31; cf., Davis v. Erickson (1960) 53 CA2d 860, 863-64 [no undue emphasis of supplemental instructions]; U.S. v. Rodgers (6th Cir. 1997) 109 F3d 1138, 1144-45 [recognizing "real danger" that jurors will place undue emphasis on specific testimony that is read back during deliberations]; U.S. v. Harris (7th Cir. 1975) 521 F2d 1089, 1093-94 [judge properly ordered readback of witness's entire testimony were jury requested readback on a specific point]; State v. Wood (CT 1988) 545 A2d 1026, 1030 [jurors should be cautioned not to give undue emphasis to reproduced or written exhibits]; U.S. v. Johnson (4th Cir. 1975) 54 F2d 1150, 1159, fn 10 [no undue emphasis of pedagogical summaries].)


[NOTE: This replaces the previous entry:]

F 105.3.14 No Limitation On Consideration Of Punishment Of Witness Granted Immunity/Leniency
See FORECITE F 3550 Inst 9.


[NOTE: This replaces the previous entry:]

F 200.1.2 Note 2 Whether Written Instructions Should Include Descriptive Titles
The CALCRIM User's Guide states that the titles are "not part of the instruction" and "may be removed before presentation to the jury." Use of the term "may" suggests that removal of the titles is intended to be discretionary with the trial judge. This is consistent with Rule 2.1055(a)(2) (formerly Rule 229(a)(2)) which leaves the form and format of the instructions "to the discretion of the court." (See also People v. Bloyd (1987) 43 CA2d 333, 355 [submitted written instructions with descriptive titles is not error]; see also FORECITE PG V(G)(3).)

It has been suggested that descriptive titles make oral delivery of instructions more understandable and assist the jurors in reviewing the instructions in the jury room. (North Dakota Pattern Jury Instructions, NDJI-Criminal Introduction, page 1 (State Bar Association of North Dakota, 1985)).

On the other hand, CALCRIM acknowledges that the titles of its instructions "are directed to lawyers and sometimes use words and phrases not used in the instructions themselves." (User's Guide, page 2.)

Moreover, if the descriptive titles are misleading or incomplete they could confuse or mislead the jurors. (Cf., [NF] People v. Torres (8/30/2011, H035626) 198 CA4th 1131, 1147 fn 11 [“It is quite possible that the judge was misled by the title to CALCRIM No. 2623 . . .”].) And, if some instructions are titled and others are not, there is a further risk of undue emphasis of certain instructions.

In sum, counsel should review the descriptive titles of both the CALCRIM and non-CALCRIM (“special”) instructions to decide whether to:

1. Request that all titles be deleted;

2. Request modification of misleading, incomplete, or prejudicial titles; or

3. Allow the jurors to receive the instructions with the existing CALCRIM titles.



[NOTE: This replaces the Points and Authorities; the instructions remain the same:]

F 204 Inst 3 (a-f) Cautionary Instruction: Courtroom Security
Propriety Of Courtroom Security Procedures – People v. Hayes (1999) 21 CA4th 1211, 1267-69, held that the trial court may order or allow the screening of all persons who enter the courtroom during jury selection, and that such screening may include the use of hand held metal detecting wands, patdown of outer clothing, examination of bags and purses for weapons, locking the courtroom door, and positioning an extra deputy in the courtroom with two additional deputies outside the courtroom. The Hayes court held that such procedures may be utilized without first holding a hearing as to whether the security measures are necessary. The court held that neither due process nor any other constitutional right of a criminal defendant requires a hearing on the necessity for courtroom or courthouse security. The court relied on the fact that the use of security personnel is not so inherently prejudicial as to require justification by a state interest specific to trial. (See Holbrook v. Flynn (1986) 475 US 560, 569 [89 LEd2d 525; 106 SCt 1340]; People v. Duran (1976) 16 CA3d 282, 291, fn 8; see also People v. Jenkins (2000) 22 CA4th 900, 995-97 [unlike shackling, security measures such as metal detectors or additional security personnel are not inherently prejudicial and need not be justified by compelling evidence of imminent threats to court security].)

Propriety Of Cautionary Instruction Informing Jury That Security Procedures Are Routine – The California Supreme Court has authorized cautionary instructions on courtroom security: “We emphasize that the trial court should give such a cautionary instruction when the defendant requests it, or should explain on the record the reasons why it has been refused.” (People v. Hernandez (2011) 51 CA4th 733, 744; see also People v. Stevens (2009) 47 CA4th 625, 642 [“...although we impose no sua sponte duty for it to do so, the court should consider, upon request, giving a cautionary instruction, either at the time of the defendant's testimony or with closing instructions, telling the jury to disregard security measures related to the defendant's custodial status. [Citation]].”) Similarly, in People v. Jenkins (1987) 196 CA3d 394, 402, the court—though finding no sua sponte duty to instruct the jury regarding an increase in courtroom security—observed that such an instruction "would seem to have been appropriate upon request." (Ibid.; cf. U.S. v. Halliburton (9th Cir. 1989) 870 F2d 557, 560.) 

Moreover, in crafting such an instruction counsel may seek to inform the jurors that the security procedures are normal, used in every case and do not reflect upon the individual defendant. (See, e.g., People v. Goodwin (1997) 59 CA4th 1084, 1091, fn3 [suggesting that the jurors should be admonished that anonymous jury procedure is required in all criminal cases and has nothing to do with any particular defendant]; see also People v. Jenkins (2000) 22 CA4th 900, 996-97 [security devices not prejudicial where jury considered them routine or, at most, necessary to maintain order among the spectators]; U.S. v. Paccione (2nd Cir. 1991) 949 F2d 1183, 1192; U.S. v. Halliburton (9th Cir. 1989) 870 F2d 557; cf., Musladin v. Lamarque (4/8/2005, 9th Cir. No. 03-16653) 403 F3d 1072 [allowing spectators to wear buttons depicting the decedent interfered with right to a fair trial by impartial jury free from outside influences].)

See also FORECITE F 101.1 Inst 1 and Inst 2.

Reference To Normal, Customary Or Routine Procedure – See FORECITE F 101.1 Inst 1.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 9.2 [Courtroom Security]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CAVEAT: As with most cautionary or limiting instructions, counsel will have to determine whether the benefits of the instruction outweigh the danger that it might unduly emphasize the prejudicial matter. [See FORECITE F 2.002a.] (See also CAVEAT to FORECITE F 204 Inst 2.)

NOTES
See also FORECITE F 204 Inst 2 for instruction regarding physical restraints and/or increased courtroom security.

Stand-Up Metal Detectors – In People v. Mendez UNPUBLISHED (G011406), the court held that it is within the sound discretion of the trial court to utilize a stand-up metal detector at the door to the courtroom. At the same time, the court of appeals recognized that an "extremely fair" admonition to the jury to not draw any adverse inferences from the presence of the metal detector was given. (See also People v. Ayala (2000) 23 CA4th 225, 253 [trial court instructed jury to draw no adverse inferences from use of metal detector, and that it was a matter of the court's personal policy and not a reflection upon the defendant or the witnesses]; but see CAVEAT regarding the potential danger that such cautionary instructions will unduly emphasize the prejudicial matter (F 2.002a).)

CALJIC NOTE: See FORECITE F 2.008a.


F 306 Note 4 Untimely Discovery: CJ 2.28 Disapproved
People v. Thomas (2011) 51 CA4th 449,483-84: CJ 2.28 (1996 Version) is flawed because it suggested that defendant bore responsibility for his attorney’s failure to provide discovery, and failed to instruct the jury how the untimely disclosure should impact the jury’s deliberations. CC 306 has different language from the flawed CJ 2.28, but it is unclear whether that language is adequate. (Compare CJ 2.28 (2009 Revision) which is far more detailed than CC 306.


F 315 Note 18 New Jersey Supreme Court Issues Major Decision On Eyewitness Identifications
State v. Henderson (NJ 2011) 208 N.J. 208, 218, 27 A3d 872, found “convincing proof” that the current test for evaluating the trustworthiness of eyewitness identifications is unreliable. “Study after study revealed a troubling lack of reliability in eyewitness identifications. From social science research to the review of actual police lineups, from laboratory experiments to DNA exonerations, the record proves that the possibility of mistaken identification is real. Indeed, it is now widely known that eyewitness misidentification is the leading cause of wrongful convictions across the country.” (Ibid.) 

Henderson challenged the eye witness identification on the ground that the officers unduly influenced the choice of Henderson's photo. The trial judge ruled against Henderson, but the intermediate appellate court reversed the conviction based on the suggestive lineup procedure which violated the attorney general’s eye witness guidelines which required that the officer conducting the photo lineup not know which of the photos is the suspect. The New Jersey Supreme Court granted certification and granted applications by the Innocence Project and the Association of Criminal Defense Lawyers of New Jersey to appear as amici curiae. The amici argued, among other things, that the state's court-created procedures for determining the admissibility of eyewitness identification testimony, which were based on the test articulated by the United States Supreme Court in Manson v. Brathwaite (1977) 432 US 98 [53 LEd2d 140; 97 SCt 2243], were outdated and problematic in light of more recent scientific research. In response, the state Supreme Court appointed a Special Master to evaluate the scientific and other evidence about eyewitness identification. The Special Master held a 10-day hearing, at which seven experts testified and 200 scientific articles were admitted into evidence, and issued an extensive report. The Innocence Project called witnesses in addition to those called by the parties. 

In an opinion that is a compendium of the scientific research about eyewitness identification and the role of various factors that contribute to the misidentification of suspects, the Supreme Court concluded that "the science abundantly demonstrates the many vagaries of memory encoding, storage, and retrieval; the malleability of memory; the contaminating effects of extrinsic information; the influence of police interview techniques and identification procedures; and the many other factors that bear on the reliability of eyewitness identifications." (State v. Henderson, 208 N.J. at 283 [internal quotations marks omitted].)

In sum, the opinion is a comprehensive and valuable resource for researching sources of error in eyewitness identifications.  


F 315 Note 19 The Manson v. Brathwaite (1977) 432 US 98 Test Needs to Be Revised
On the strength of the evidence before it, State v. Henderson (NJ 2011) 208 N.J. 208, 27 A3d 872 determined that the factors supporting admissibility of an identification articulated in Manson v. Brathwaite (1977) 432 US 98 [53 LEd2d 140; 97 SCt 2243], are no longer valid in light of subsequent research findings. (Id. at 286.) Those factors, as stated in Manson, "include the opportunity of the witness to view the criminal at the time of the crime, the witness' degree of attention, the accuracy of his prior description of the criminal, the level of certainty demonstrated at the confrontation, and the time between the crime and the confrontation." (Id., 432 U.S. at 114.) “But three of those factors – the opportunity to view the crime, the witness' degree of attention, and the level of certainty at the time of the identification – rely on self-reporting by eyewitnesses; and research has shown that those reports can be skewed by the suggestive procedures themselves and thus may not be reliable. Self-reporting by eyewitnesses is an essential part of any investigation, but when reports are tainted by a suggestive process, they become poor measures in a balancing test designed to bar unreliable evidence.” (State v. Henderson, 208 N.J. at 286.)


F 315 Note 20 Factors Affecting Reliability Of Eyewitness Identification
After an exhaustive evaluation of the latest scientific studies and literature. State v. Henderson (NJ 2011) 208 N.J. 208, 27 A3d 872 concluded that the factors which affect the reliability of eyewitness identification include the following:

System Variables: whether the procedure was performed blind or double-blind, or with some other safeguard to ensure that the administrator had no knowledge of where the suspect appeared in the lineup; whether neutral pre-identification instructions were given to the witness; how well the lineup was constructed (presenting an adequate number of filler photos or individuals, choosing photos/participants that fit the witness's description, sequential administration of photos); whether the witness received any feedback about the suspect before, during or after the identification; contemporaneous recording of the witness's reactions when viewing the lineup ; whether the witness's confidence in the identification was reported immediately and before the possibility of any confirmatory feedback; avoiding confirmatory feedback after an identification; avoiding multiple viewings of the same suspect in successive lineups; whether the witness had spoken with anyone outside of law enforcement about the identification, and what was discussed; and whether the witness initially chose someone other than the suspect in the lineup. [If a one-person showup is at issue, the court should determine whether it was performed more than two hours after the event, since research has shown that the accuracy of identifications drops off significantly after that time.]

Estimator Variables: whether the event involved a high level of stress; whether a visible weapon was used during a crime of short duration; how much time the witness had to observe the event; the distance and lighting conditions; relevant characteristics of the witness that would affect his or her ability to see or recall the event (including age and intoxication); relevant characteristics of the perpetrator that might impede an accurate identification (e.g., hat, sunglasses, facial hair); memory decay; cross-racial identification; exposure to suggestion by private actors such as other witnesses; the time between the event and the lineup; and the speed with which the witness makes an identification from a lineup. 

The court evaluated the effect of each of those factors on the accuracy of identifications, citing literature and expert testimony from the hearing. The court also evaluated evidence from studies measuring jurors' understanding of the science of memory and the psychology of eyewitness identification. The studies concluded that jurors often hold beliefs that run counter to the reality reflected in the research. 


F 315 Note 21 Eyewitness: Need For “Enhanced” Jury Instructions
State v. Henderson (NJ 2011) 208 N.J. 208, 27 A3d 872 concluded that when eyewitness identification testimony is admitted at trial, enhanced instructions should be given to juries – both after trial and also at the time of the witness’s testimony, if appropriate – about the various factors that may affect the reliability of an identification in the particular case.  

The court did not propose specific instructions in its opinion, but invited the parties and amici to submit proposed instructions to the state's model jury instruction committee. 


[NOTE: This replaces the previous entry:]

F 316(¶ A) Note 7 Moral Turpitude Properly Defined In Terms Of "Readiness To Do Evil"
The following definition of moral turpitude was approved in People v. Mahoney UNPUB (10/31/2011, G044328) 2011 Cal. App. Unpub. LEXIS 8340, 28: 

Moral turpitude constitutes a readiness to do evil, i.e., an act of baseness, vileness or depravity in the private and social duties which a man owes to his fellowmen or to society in general, contrary to accepted and customary rule of right and duty between people.

See also People v. Douangpanya UNPUB’D (5/11/2010, C061501) 184 CA4th 606, 612-13.


[NOTE: This replaces the previous entry:]

F 358 Note 13 Defendant’s Unrecorded Out-Of-Court Statement: Sua Sponte Requirement
“It is well established that the trial court must instruct the jury on its own motion that evidence of a defendant's unrecorded, out-of-court oral admissions should be viewed with caution. [Citations.]” (People v. McKinnon (2011) 52 CA4th 610, 679; see also People v. Cartwright UNPUBLISHED (F017611).)

CALJIC NOTE: See FORECITE F 2.71.7 n1.


[NOTE: Add revision alert under title; the rest of the entry remains the same:]

F 362.2 Inst 6 Consciousness Of Guilt Only Applicable To False Statements Made Before Trial
*CALCRIM REVISION ALERT: On August 14, 2009 CC 362 was revised to address this issue.


[NOTE: This replaces the first paragraph only; the rest of the entry remains the same:]

F 362 Note 6 False Statement Instruction As Prosecution Pinpoint Instruction
People v. Wright (1988) 45 CA3d 1126, 1135 holds that a defense pinpoint instruction is improperly argumentative if it directs the jury's attention to specific evidence and "impl[ies] the conclusion to be drawn from that evidence." (People v. Harris (1989) 47 CA3d 1047, 1098, fn 31.) [See also FORECITE PG III(B); F 372 Note 10; F 416.3 Inst 4.]


[NOTE: This replaces the 2nd paragraph only; the rest remains the same:]

F 370 Inst 11 Challenge To Motive Instruction As Argumentative And Confusing
The CALCRIM Defect – CC 370 is an argumentative instruction because: (1) it is “aimed at specific evidence” which is properly addressed in argument not in the instructions (see People v. Harris (1989) 47 CA3d 1047, 1098, fn. 31); and (2) it serves as unnecessary and improper judicial comment on the evidence by addressing matters which the prosecution does not need to prove. (See FORECITE PG III(B); F 362 Note 6; F 372 Note 6; F 416.3 Inst 4.) Moreover, because the technical legal definition of motive is different from the common meaning of the term (see FORECITE F 370 Inst 4), there is a danger that the jurors will be confused or misled by CC 370. Accordingly, the instruction should either not be given (see F 416.3 Inst 4) or modified to include the technical, legal definition of motive. (See FORECITE F 370 Inst 4.)


[NOTE: This replaces the previous entry:]

F 371(A-2) Inst 4 Suppression of Evidence: Limitation To Applicable Co-Defendant
Use CC 371, final paragraph; see also FORECITE F 372.2 Inst 4.


[NOTE: This replaces the previous entry:]

F 371(A-2) Inst 5 Suppression of Evidence: Jury Not To Consider Suppression By Uncharged Accomplice As To Defendant
See FORECITE F 372.2 Inst 5.


[NOTE: This replaces the previous entry:]

See FORECITE F 372.2 Inst 5.

F 371(C-2) Inst 5 Suppression of Evidence By Third Party: Jury Not To Consider Suppression By Uncharged Accomplice As To Defendant
See FORECITE F 372.2 Inst 5.


[NOTE: This replaces the first paragraph of the Points and Authorities only; the rest of the entry remains the same:]

F 372.1 Inst 6 Flight Instruction: Objection By Defendant Precludes Cautionary/Limiting Instruction Which Benefits The Defendant
The standard flight instruction (CJ 2.52; CC 372) is a cautionary/limiting admonition, the purpose of which “is to protect the defendant from the jury simply assuming guilt from flight.” (People v. Han (2000) 78 CA4th 797, 807; see also People v. Henderson (2003) 110 CA4th 737, 742; but see FORECITE F 372 Note 15.) Hence, even though the flight instruction is authorized by PC 1127c, it should not be given if the defense objects to it thereby waiving its benefit. “Any one [sic] may waive the advantage of a law intended solely for his benefit.” (CC 2513.)


[NOTE: This replaces the previous entry:]

F 372.2 Inst 4 Flight: Limitation To Applicable Co-Defendant
*Add to CC 372:

Option 1 [CC 371 adaption]:

[If you conclude that a defendant tried to flee you may consider that conduct only against that defendant. You may not consider that conduct in deciding whether any other defendant is guilty or not guilty.]
Option 2:

You are instructed that there is no evidence of flight applicable to __________ <insert name of defendant to whom flight evidence is inapplicable> and therefore you should not consider flight when determining whether or not [his] [her] guilt has been proven beyond a reasonable doubt. By so limiting this instruction, I have not intended to express any opinion upon the believability or probative value of any evidence of flight which may be applicable to the other defendant[s]. The probative value of such evidence, if any, is a matter solely for your determination.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Limitation Of Flight To Applicable Defendants – When there is sufficient evidence of flight as to some defendants but not others, the flight instruction should be limited accordingly. (People v. Pitts (1990) 223 CA3d 606, 877-79; People v. Mora (1956) 139 CA2d 266, 274; see also CC 371, final paragraph.) Any such modification or limitation of the flight instruction should avoid the implication that the defendants to which the instruction applies actually fled. (Pitts, 223 CA3d at 877.)

(See also FORECITE F 372.2 Inst 5.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities, and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 5.1 [Highly Prejudicial Or Inflammatory Evidence]

FORECITE CG 5.16 [Consciousness Of Guilt]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

NOTES
If it is determined that the above instruction is insufficient to avoid prejudice, an alternative would be to inform the jury that the specific conduct of the defendant who did not flee (e.g., changing of residences) does not constitute flight. (Pitts, 223 CA3d at 877.)

CALJIC NOTE: See FORECITE F 2.52d.


F 372.2 Inst 7 Flight Not Applicable To Use Of A Vehicle To Evade Arrest (VC 2800.1 & 2800.2)
*Add to CC 372:

This instruction does not apply to the defendant’s alleged conduct of using a vehicle to evade an officer.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The flight instruction is improper when applied to the defendant’s alleged use of a vehicle to evade an officer. (People v. Paysinger (2009) 174 CA4th 26.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 5.1 [Highly Prejudicial Or Inflammatory Evidence]

FORECITE CG 5.16 [Consciousness Of Guilt]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry:]

F 372.4 Inst 2 Flight – Application To Third Party

*Modify CC 372 as follows:

Alternative a [CC 372 adaption] [added language is underlined; deleted language is stricken]:

If the defendant  _______________ <insert name of third party suspect> fled [or tried to flee] (immediately after the crime was committed/ [or] after (he/she) was accused of committing the crime), that conduct may show that (he/she) was aware of (his/her) guilt. If you conclude that the defendant _______________ <insert name of third party suspect> fled [or tried to flee], it is up to you to decide the meaning and importance of that conduct. However, Evidence that the defendant _______________ <insert name of third party suspect> fled [or tried to flee] cannot prove guilt by itself may be sufficient by itself to leave you with a reasonable doubt that the defendant is guilty.
Alternative b [CALCRIM 3400 Format]:

The prosecution must prove that the defendant is the person who _______________ <description of alleged crime e.g., committed the alleged robbery>. The defendant contends (he/she) did not commit the alleged _______________ <description of alleged crime e.g., committed the alleged robbery> and that it was _______________ <name of third party suspect> who committed the crime. The people must prove that the defendant committed the crime. The defendant does not need to prove that _______________ <name of third party suspect> committed the crime.  If, after considering all the evidence including the evidence of _______________’s <name of third party suspect> guilt you have a reasonable doubt that the defendant is guilty, you must find him not guilty.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Right To Defense Theory Instructions Generally – See FORECITE F 315.1.2 Inst 2.

Right To Instruction On Flight Of Third Party – It is well-established that the defendant may rely upon the theory that a third party committed the charged offense. (People v. Edelbacher (1989) 47 CA3d 983, 1017; People v. Hall (1986) 41 CA3d 826, 833.) It is also well-settled that the defendant has a right to pinpoint instructions upon his/her theory of the defense and upon the applicability of the burden of proof to that theory. (People v. Saille (1991) 54 CA3d 1103, 1120; People v. Wright (1985) 45 CA3d 1126, 1136-37; People v. Adrian (1982) 135 CA3d 335, 342; EC 502; FORECITE PG III(A) & PG III(D).)

Therefore, when there is evidence of flight by a third party suspect the defense is entitled to a defense theory instruction on this point. (See People v. Henderson (2003) 110 CA4th 737, 743-44 [“. . . a defendant relying on a third party culpability defense is entitled to have the trial court give an appropriate pinpoint instruction on the issue of the alleged flight of the third party . . .”].)

See also FORECITE F 362.4 Inst 2 [Falsehood – Application To Third Party]. 

Alone Sufficient To Leave Jurors With A Reasonable Doubt – See FORECITE F 301 Inst 13.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities, and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 4.5 [Right To Present Evidence And Fair Opportunity To Defend]

FORECITE CG 6.5 [Instructions Must Be Balanced Between Defense and Prosecution]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

NOTES
[See Brief Bank # B-759 for additional briefing on this issue.]

CALJIC NOTE: See FORECITE F 2.03d.


[NOTE: This replaces the previous entry:]

F 372 Note 7 Defendant Should Be Able To Waive Giving Of Flight Instruction Since Its Purpose Is To Protect The Defendant
See FORECITE F 372.1 Inst 6; see also FORECITE PG VI(C)(1.1).)

CALJIC NOTE: See FORECITE F 2.52 n7.


[NOTE: This replaces the first paragraph only; the rest remains the same:]

F 372 Note 10 Consciousness Of Guilt As Improper Comment On The Evidence
"When instructing the jury, a trial judge may not single out and give undue emphasis to particular evidence." (People v. Carter (2003) 30 CA4th 1166, 1225 [an instruction is "argumentative" if "it invite[s] the jury to draw inferences favorable to only one party from the evidence presented at trial . . ."]; People v. Harris (1989) 47 CA3d 1047, 1098, fn 31; People v. Wright (1988) 45 CA3d 1126, 1135 [pinpoint instruction is improperly argumentative if it directs the jury's attention to specific evidence and "impl[ies] the conclusion to be drawn from that evidence"]; State v. Cathey (KS 1987) 741 P2d 738, 749.) [See also FORECITE PG III(B); F 362 Note 6; F 416.3 Inst 4.]


[NOTE: This replaces the previous entry:]

F 372 Note 13 Merely Leaving A Location Does Not Justify A Flight Instruction 

Merely leaving the scene of a crime or some other location is not alone sufficient to warrant a flight instruction. (See People v. Crandell (1988) 46 CA3d 833, 869-70; see also People v. Clem (1980) 104 CA3d 337, 344; People v. Watson (1977) 75 CA3d 384, 402-03; see also Levenson & Ricciardulli, California Criminal Jury Instruction Handbook (West 2011-2012), § 2:3, Authors’ Notes, pp. 58-59.) “Mere return to familiar environs from the scene of an alleged crime does not warrant an inference of consciousness of guilt.” (Emphasis by court.) (People v. Turner (1990) 50 CA3d 668, 695; see also Juan H. v. Allen (9th Cir. 2005) 408 F3d 1262, 1277 [“No reasonable trier of fact could find evidence of criminal culpability in the decision of a teenager to run home from the scene of a shooting, regardless of whether the home was in the same general direction as the car of a fleeing suspect”]; U.S. v. Felix-Gutierrez (9th Cir. 1991) 940 F2d 1200, 1207 [discussing four-step analysis required in determining the probative value of flight evidence]; U.S. v. Blanco (9th Cir. 2004) 392 F3d 382, 395-96 [same].)

Moreover, a flight instruction based solely on leaving the scene is especially unfair when the defendant’s other conduct showed that he did not have a consciousness of guilt. (Cf., FORECITE F 372.4 Inst 1.) As one court explained:

The evidence in the present case did not warrant the instruction on flight nor can it be excused on the ground that the evidence of guilt was overwhelming. Other than leaving the scene of the crime there was no testimony that Brown concealed himself, fled the jurisdiction or evaded arrest. The instruction was especially unfair to the defendant. The State knew, and the trial court was aware from the testimony at pre-trial motions, that Brown continued to live at his home, worked at his regular occupation and voluntarily telephoned the police when he learned he was wanted for questioning. (People v. Brown (Ill. App. Ct. 1972), 3 Ill. App. 3d 1022, 1026.)


F 400 Note 13 Propriety Of Pinpoint Instruction On Factors Relevant To Aiding And Abetting
The court in In re Lynette G. (1976) 54 CA3d 1087 stated: “Among the factors which may be considered in making the determination of aiding and abetting are: presence at the scene of the crime, companionship, and conduct before and after the offense. [Citations.] In addition, flight is one of the factors which is relevant in determining consciousness of guilt. [Citation.]” (Id. at pp. 1094–1095; see also People v. Medina (2009) 46 CA4th 913, 924.)

[NF] People v. Battle (8/9/2011, C063012, C063013, C063596) 198 CA4th 50, 84 approved the following special instruction that mirrored the Lynette G. factors:

Among the factors which may be considered in making the determination of aiding and abetting are: presence at the scene of the crime, companionship, flight, and conduct before and after the offense.

[But see FORECITE F 401.3 Inst 4 [Jurors Should Consider Presence Or Absence Of The Defendant As To Aiding And Abetting].]


[NOTE: This replaces the 2nd paragraph of the Points and Authorities only; the rest of the entry remains the same:]

F 401.3 Inst 4 Jurors Should Consider Presence Or Absence Of The Defendant As To Aiding And Abetting
Need For Balance – While absence from the scene of the crime does not preclude aiding and abetting liability, it is a factor which may logically militate in favor of a defense theory of non-involvement. (See [NF] People v. Battle (8/9/2011, C063012, C063013, C063596) 198 CA4th 50, 84; see also In re Lynette G. (1976) 54 CA3d 1087 [“Among the factors which may be considered in making the determination of aiding and abetting are: presence at the scene of the crime, companionship, flight, and conduct before and after the offense”]; Martin v. Ohio (1987) 480 US 228 [94 LEd2d 267; 107 SCt 1098].) Hence, CALCRIM 401, paragraph 3, improperly limits the jurors’ consideration to the defendant's alleged presence at the scene. (See generally Wardius v. Oregon (1973) 412 US 470 [37 LEd2d82; 93 SCt 2208]; see also FORECITE F 401.3 Inst 3.)


[NOTE: Add after 7th paragraph before “c”:]

F 416.3 Inst 4 Improper Argumentative And Duplicative Reference To Matters Which The Prosecution Does "Not Have To Prove"
[See also FORECITE PG III(B); F 362 Note 6; F 372 Note 10.]


[NOTE: This replaces the previous entry:]

F 416.3 Inst 7 Argumentative Language Should Be Balanced To Assure Jurors Consider All Relevant Evidence
*Add after CC 416, paragraph 5, sentence 2:

Alternative a [fact not disputed]:

However, the fact that the members of the alleged conspiracy did not actually meet or come to a detailed or formal agreement to commit (that/one or more of those) crime[s] is a circumstance to consider in evaluating whether the prosecution has proved [all the elements of the conspiracy] [_________________<insert specific element to which the evidence relates; e.g., whether the defendant knowingly and intentionally entered into a conspiratorial agreement>.]
Alternative b [fact disputed]:

However, whether or not the members of the alleged conspiracy actually met or came to a detailed or formal agreement to commit (that/one or more of those) crime[s] is a circumstance to consider in evaluating whether the prosecution has proved [all the elements of the conspiracy] [___________________<insert specific element to which the evidence relates; e.g., that the defendant knowingly and intentionally entered into a conspiratorial agreement>].
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Matters Not Necessary To Prove: Need For Balance – If the jurors are instructed on specific factual matters which the prosecution does not need to prove (but see FORECITE F 416.4 Inst.3), then the instruction should be balanced and clarified to assure the jurors fully consider the specified matter in deciding whether the prosecution has proven all essential facts and elements of the charged offense. The CALCRIM instruction that this matter need not be proved improperly implies that this evidence has no weight or bearing on the material issues before the jury. (See People v. Garceau (1993) 6 CA4th 140, 193 [improper for an instruction to imply the weight to be given to specific evidence]; Martin v. Ohio (1987) 480 US 228 [94 LEd2d 267; 107 SCt 1098].)

In point of fact, the specific evidence upon which the CALCRIM comments is relevant and material. For example, the fact that the defendant and alleged co-conspirator never met—while not dispositive of the issue—certainly is relevant on the question of whether the defendant entered into a conspiratorial agreement with that person.

Even if a fact does not need to be proven as an element of the offense, it may still be relied upon by the defense. (See, e.g., Martin v. Ohio, 480 US 228.) The implication that such evidence is not relevant or material undermines the defendant’s right to a meaningful opportunity to present a defense. (See California v. Trombetta (1984) 467 US 479, 485 [104 SCt 2528; 81 LEd2d 413].) [See also FORECITE CG 4.5.]

Also, without the requested balancing language the CALCRIM instruction will improperly favor the prosecution in violation of the requirement that the instructions be balanced otherwise the instruction will be improperly argumentative. (See Cool v. United States (1972) 409 US 100, 103 fn.4 [34 LEd2d 335; 93 SCt 354] [reversible error to instruct jury that it may convict solely on the basis of accomplice testimony but not that it may acquit based on the accomplice testimony]; People v. Moore (1954) 43 CA2d 517, 526-27 [275 P2d 485] ["There should be absolute impartiality as between the People and the defendant in the matter of instructions"]; Reagan v. United States (1895) 157 US 301, 310 [15 SCt 610; 39 LEd 709]; see also Wardius v. Oregon (1973) 412 US 470 [93 SCt 2208; 37 LEd2d 82].)

In sum, commenting that certain matters need not be proven by the prosecution without also commenting that such matters may still be considered in favor of the defense unfairly and unconstitutionally skews the trial in favor of the prosecution. Accordingly, the above instructional request should be granted.

No Reference To "The People" – The defendant objects to use of the term "the People" in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 6.5 [Instructions Must Be Balanced Between Defense and Prosecution]

In death penalty cases, additional federal claims should be added, including, but not limited to, those in FORECITE CG 13.


F 460 Note 2 Attempt Instruction Restates Common Meaning Of Attempt
The California Supreme Court has declared that CJ 6.00 [now CC 460] “merely restates the common meaning of 'attempt.' To attempt an act is to 'try' or 'endeavor to do or perform' the act. (Webster's New Internat. Dict. (2d ed. 1958) p. 177.)" (People v. Cain (1995) 10 CA4th 1, 44.) 


[NOTE: This replaces the previous entry:]

F 570.4 Inst 2 Voluntary Manslaughter: Modification Of Burden Shifting Language
*Replace CC 570, paragraph 1, with the following:

To prove the malice element of the murder [allegation] [charge] the prosecution must prove beyond a reasonable doubt that the defendant did not kill because of a sudden quarrel or in the heat of passion.
*Replace paragraph 2, sentence 1, and modify Elements, as follows [added language is underlined; deleted language is stricken]:

To meet this burden the prosecution must prove at least one of the following beyond a reasonable doubt:

1. The defendant was not provoked;

OR
2. As a result of the provocation, the defendant did not acted rashly and under the influence of intense emotion that obscured (his/her) reasoning or judgment;

AND OR
3. The provocation to which defendant responded would not have caused a person of average disposition, in the same situation and knowing the same facts as the defendant, to act rashly and without due deliberation, that is, from passion rather than from judgment.

Heat of passion does not require anger, rage, or any specific emotion. It can be any violent or intense emotion that causes a person to act without due deliberation and reflection.
*Modify paragraph 4, sentence 1, as follows [added language is underlined; deleted language is stricken]:

In order for the prosecution to disprove heat of passion to reduce a and prove the defendant guilty of murder to rather than voluntary manslaughter, the prosecution must prove beyond a reasonable doubt that the defendant must have did not acted under the direct and immediate influence of provocation as I have defined it.
*Modify paragraph 5, sentence 3 and 4, as follows [added language is underlined; deleted language is stricken]:

You must decide, if you can, whether the defendant was unprovoked and or whether the provocation was insufficient. In deciding attempting to decide whether the provocation was sufficient, consider whether a person of average disposition, in the same situation and knowing the same facts as the defendant, would have reacted from passion rather than from judgment.
*Modify paragraph 6 as follows [added language is underlined; deleted language is stricken]:

[If enough time passed between the provocation and the killing for a person of average disposition, the same situation and knowing the same facts as the defendant, to "cool off" and regain his or her clear reasoning and judgment, then the killing is not reduced to voluntary manslaughter on this basis.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency: Burden Shifting – Except for the final paragraph, CALCRIM 570 uses burden shifting language and sentence structure which erroneously implies that heat of passion and provocation must be established or proven to "reduce" the killing to voluntary manslaughter. (See Mullaney v. Wilbur (1975) 421 US 684, 704 [44 LEd2d 508, 95 SCt 1881] [when a factual circumstance negates an element of the crime, as imperfect self-defense negates malice, the federal constitution's due process guarantee requires the prosecution to bear the burden of proving the absence of that circumstance beyond a reasonable doubt]; see also Apprendi v. New Jersey (2000) 530 US 466 [147 LEd2d 435; 120 SCt 2348]; People v. Rios (2000) 23 CA4th 450, 461; Walker v. Endell (9th Cir. 1988) 850 F2d 470, 472.)

See also FORECITE F 404.2 Inst 1.

Moreover, the language of CC 570 will have the likely effect of setting an order of deliberations for the jury. By suggesting that they should presume the killing was murder unless convinced otherwise, the logical starting point for the deliberations would be on the question of whether the killing was murder. This is precisely the kind of extrinsic ordering of deliberations which has been condemned by the California Supreme Court. (See People v. Kurtzman (1988) 46 CA3d 322, 329-31.)

See also FORECITE F 570.4 Inst 2.

Incorporation Of “Same Situation” Language – In Element 3 and paragraph 6 CALCRIM refers to a person of “average disposition” without the added admonition to consider that the “average” person be in the “same circumstances” and know the “same facts” as the defendant. On the other hand, this language is included in the final paragraph of CC 570. To avoid misleading or confusing the jurors, the same situation language from the final paragraph should be added to Element 3 and paragraph 6 per the proposed modifications above. (See, e.g., Francis v. Franklin (1985) 471 US 307 [reviewing court cannot determine which of two conflicting instructions the juror followed]; see also FORECITE F 417.5 Inst 2 [elemental definition should be incorporated into the enumerated elements].)

No Reference To "The People" – The defendant objects to use of the term “the People" in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

Use Of The Term "Defendant" – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term "defendant" in this instructional request, the defense does not withdraw the request.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities, and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added, including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry:]

F 571 Note 4 Imperfect Self-Defense: Instruction Warranted If Ordinary Self-Defense Instruction Is Warranted
If the record contains substantial evidence of ordinary self-defense, then there is also substantial evidence of imperfect self-defense. (People v. Viramontes (2001) 93 CA4th 1256, 1262; see also People v. DeLeon (1992) 10 CA4th 815; but see [NF] People v. Valenzuela (10/12/2011, B226848) 199 CA4th 1214.) This is so because self-defense requires both an honest and reasonable belief in imminent peril, while imperfect self-defense requires only an honest belief. If there was substantial evidence of the defendant's "honest belief" for self-defense purposes, there must also be substantial evidence of his "honest belief" for imperfect self-defense purposes. (DeLeon, 10 CA4th at 824; see also People v. Ceja (1994) 26 CA4th 78, 88-91, dis. op.)

CALJIC NOTE: See FORECITE F 5.17 n2.


[NOTE: This replaces the previous entry:]

F 600.5 Inst 2 (a & b) Attempted Murder: Modification Of "Killing Zone" Instruction
Alternative a:

[Delete "kill zone" instruction.]
The Bland opinion [People v. Bland (2002) 28 CA4th 313] specifically notes that no special instruction is necessary on this point. (See below.) Thus, one option is simply to delete the instruction.

Alternative b:

*Replace the language the CC 600 paragraph 5 language with the following:

A necessary element of attempted murder is that the defendant must have intended to kill the alleged victim. However, a person who primarily intends to kill one person may also intend to kill another person or persons at the same time. The defendant's intent and mental state must be examined as to each alleged attempted murder victim.

You may not vote to convict the defendant of attempted murder as to any alleged victim unless you find beyond a reasonable doubt that the defendant intended to kill that victim.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank #CCM-001.]

The CALCRIM Deficiency: Prejudicial "Kill Zone" Language – CALCRIM 600 is deficient because use of the term "kill zone" is biased and prejudicial (see below), and because it unconstitutionally substitutes an inference of intent for the required actual intent. (See below.) The above instruction is intended to cure these defects.

The first and third sentences are adapted from the holding in People v. Bland (2002) 28 CA4th 313. The second sentence is a statement of law taken from the current instruction with the unnecessary argumentative terminology removed and the word "defendant" inserted in place of "perpetrator." The fourth sentence is necessary to assure that the jury does not convict without finding the requisite intent to kill as to each alleged victim. (See Fiore v. White (2001) 531 US 225, 228-29 [148 LEd2d 629; 121 SCt 712]; Carella v. California (1989) 491 US 263, 265-66 [105 LEd2d 218; 109 SCt 2419].)

Attempted Murder: Special Instruction On The "Kill Zone" Doctrine Is Unnecessary – In the Bland [People v. Bland (2002) 28 CA4th 313] opinion, the California Supreme Court recognized that the "concurrent intent" concept was simply a manner of arguing mens rea, not a distinct or unusual legal theory. The Court cautioned against a special instruction: "This concurrent intent theory is not a legal doctrine requiring special jury instructions, as is the doctrine of transferred intent. Rather, it is simply a reasonable inference the jury may draw in a given case . . ." (28 CA4th at 331, fn. 6.)

Hence, a special "kill zone" instruction is unnecessary. If an instruction is given the CJ version should be modified as set forth above.

Attempted Murder: Special Instruction On The "Kill Zone" Doctrine Is Biased And Prejudicial – In its language, CC 600 is biased because it incorporates and endorses an argumentative term ("kill zone") to no legitimate purpose. Like such terms as "execution style" or "serial killer," terms such as "kill zone" have no place in a neutral instruction. Consider the first two sentences of the instruction with the following emphasis:

"A person who primarily intends to kill one person, may also concurrently intend to kill other persons within a particular zone of risk. This zone of risk is termed the 'kill zone.’”

The regular portion contains the legal point. The italicized language adds nothing to the legal point except to introduce argumentative terminology and improperly endorse a prosecutorial viewpoint.

Use Of The Term "Defendant" – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank #CCM-005.] By using the term "defendant" in this instructional request, the defense does not withdraw the request.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities, and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added, including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 8.66.1a.

Case Law Note – People v. Campos (2007) 156 CA4th 1228 [generally approving CALCRIM 600 but suggesting that the "kill zone" doctrine is ambiguous because it says that the perpetrator of an attempted murder must intend to kill "anyone" in the kill zone, then later says the perpetrator must intend to kill by harming "everyone" in the kill zone]. [This problem was addressed in the August 2009 revision of CC 600.]


[NOTE: This replaces the previous entry:]

F 725 Note 6 2004 Enlargement Of Witness-Murder Statute Should Not Apply To Pre-Enlargement Cases
The witness killing statute states that the special does not apply if “the killing was [] committed during the commission, or attempted commission, of the crime to which [the murder victim] was a witness.” (PC 190.2(a)(10).) However, the California Supreme Court radically redefined the “during the commission” element in People v. San Nicolas (2004) 34 CA4th 614, 655, when the Court was faced with the choice of redefinition or reversal. Without paying attention to the statutory element (“during the commission”), the Court held that the witnessed crime and the killing are not part of a “continuous criminal transaction” unless the defendant had “a common criminal intent toward all the victims upon the initiation of the first criminal act.” (See also People v. Clark (2011) 52 CA4th 856, 952.) Thus, San Nicolas judicially enlarged the scope of PC 190.2(a)(10) in a manner that was not reasonably foreseeable. Applying that judicial enlarged definition of the special circumstance to any crime committed before the date of the San Nicolas decision (Dec. 6, 2004) violates federal due process. (Bouie v. Columbia (1964) 378 US 347 [12 LEd2d 894; 84 SCt 1697.) While the California Supreme Court won’t agree, a federal habeas court might.


[NOTE: This replaces the “Reasonable Discipline As A Defense Theory” paragraph only; the rest of the entry remains the same:]

F 821.6 Inst 1 (a & b) Parental Discipline As Defense Theory
Reasonable Discipline As A Defense Theory – See [NF] People v. Clark (11/29/2011, C064590) 2011 Cal. App. LEXIS 1488; see also FORECITE F 4.80b.


F 823 Note 13 Felony Child Abuse: Parental Discipline And Self Defense As Potential Defenses

[NF] People v. Clark (11/29/2011, C064590) 2011 Cal. App. LEXIS 1488: A parent has the right to administer reasonable discipline and both self-defense and parental discipline may provide legal justification for the use of force against the child. However, these defenses are not congruent and the amount of force used may be different.


[NOTE: This replaces the previous entry:]

F 1000.6 Inst 8 Pre-Penetration Withdrawal Of Consent Must Be Communicated Through Word Or Act
*Modify CC 1000, sentence 1 and Element 2 and 3 of paragraph 8, as follows [added language is underlined]:

[A woman who initially consents to an act of intercourse may change her mind before or during the act.
. . .

2. She communicated her objection before the act through words or acts that a reasonable person would have understood as showing her lack of consent;

AND
3. The defendant forcibly commenced or continued the act of intercourse despite her objection.]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – See People v. Ireland (2010) 188 CA4th 328, 339-40 [agreeing that language of CC 1000 could be confusing when the prosecution alleges that withdrawal of consent was communicated prior to penetration]. (See FORECITE F 1000.6 Inst 8.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities, and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional, federal claims should be added, including, but not limited to, those in FORECITE CG 13.


[NOTE: Add at end of 2nd paragraph of “Definition Of Duress”:]

F 1111.5 Inst 3 Lewd Act With Child: Definition Of Duress
[But see People v. Chavez UNPUB (8/29/2011, H035341) 2011 Cal. App. Unpub. LEXIS 6515.]


F 1400 Note 24 Gang Enhancement And Use Of Firearm  

See FORECITE F 3115 Note 16.


[NOTE: Add after “Objective Reasonableness Of Fear” section:]

F 1600.5 Inst 8 Robbery: Victim’s Fear Must Be Objectively Reasonable
Right To Requested Defense Theory Instruction – People v. Morehead (2011) 191 CA4th 765 concluded that there is no sua sponte duty to instruct that the victim’s fear must be reasonable. However, Morehead did not hold that such an instruction should be refused if requested by the defense. When supported by substantial evidence such a defense theory instruction should be given. (See FORECITE F 315.1.2 Inst 2.)


F 2180 Note 2 Evading Police Officer Requires Specific Intent
The CC 2180 Bench Notes do not include any reference to the intent required for evading a police officer. However, the notes do advise that voluntary intoxication may negate the intent element of the charge. (See reference to CC 3426.) This confirms that evading an officer is a specific intent crime.


[NOTE: This replaces the previous entry:]

F 2300.6 Inst 4 Minimal Movement Within A Residence Or Confined Area Is Not Transportation
*Add to CC 2300 paragraph 4:

Option 1:

However, minimal movement within a residence or other confined area does not constitute transportation.
Option 2 [CALCRIM 3400 format]:

The prosecution must prove that the defendant committed the crime[s] of transportation of a controlled substance. The defendant contends that (he/she) did not commit this crime because (he/she) minimally moved the [alleged] controlled substance within a [residence] [confined area]. The prosecution must prove that there was more than minimal movement of the alleged controlled substance within a [residence] [confined area] and committed the crimes[s] with which (he/she) is changed. The defendant does not need to prove (he/she) only minimally moved the [alleged] controlled substance within a [residence] [confined area].  

If you have a reasonable doubt about whether the prosecution has proved more than minimal movement within a [residence] [confined area] or any other essential fact or element necessary to prove the defendant guilty, you must find (him/her) not guilty.
[NOTE: This instruction is adapted from CC 3400. However, the last sentence has been augmented in light of the prosecution’s duty to prove all essential facts and elements even if the defense relies on a specific theory.]

Option 3 [add to CC 2300]:

The defendant contends that (he/she) is not guilty of transporting a controlled substance because any movement of the [alleged] controlled substance was minimal, within a residence or confined area and did not facilitate trafficking, distribution, or person use of controlled substances.
Option 4:

The prosecution has not proved the transportation element of the charge if the evidence establishes only minimal movements of a controlled substance within a [residence] [confined area] which did not facilitate trafficking, distribution, or personal use of controlled substances.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The CALCRIM language defining transportation is potentially misleading because the phrase “even if the distance is short” could be interpreted to apply to minimal movement from one location to another within a residence or confined area. (See People v. Ormiston (2003) 105 CA4th 676, 684-85.)

Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Minimal Movement As Defense Theory – CC 2300 defines “transports” in terms of carrying something from one location to another “even if the distance is short.” However, if the movement is minimal and does not facilitate use of distribution of drugs, it is not transportation. (People v. Ormiston (2003) 105 CA4th 676, 684-85.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities, and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added, including, but not limited to, those in FORECITE CG 13.  


F 3115 Note 16 Gang Enhancement And Use Of Firearm

People v. Valenzuela (10/12/2011, B226848) 199 CA4th 1214: The gang enhancement was erroneously imposed in addition to the PC 12022.5 enhancement. The trial court erred in imposing a 15-year minimum parole eligibility period under PC 186.22(b)(5) for several attempted murder counts. The jury found only that a principal personally used a firearm in the commission of these counts. Therefore, appellant was not subject to an enhancement for participation in a criminal street gang in addition to the gun use enhancement.


F 3308 Note 24 Collateral Estoppel: Not Applicable Against Defendant If Factual Determination Is Not Final
While Ford (People v. Ford (1966) 65 CA2d 41) encourages the offensive use of collateral estoppel in criminal prosecutions, no case or commentary has gone so far as to encourage such use when there has been no final judgment on the verdict to which collateral estoppel is to be applied. (People v. Burns (2011) 198 CA4th 726, 733.) The defendant’s right to trial by jury precludes the use of collateral estoppel to give preclusive effect to a factual determination made by a jury but still open to direct attack on appeal. (Ibid.)


[NOTE: This replaces the previous entry:]

F 3517 Inst 3 Jury Should Be Instructed Upon Partial Verdict
The Bench Notes from CC 3517 suggest that the judge has not obligation to give the partial verdict language set forth in paragraph 5 of CC 3517 [“[T]his is not a mandatory procedure . . . The court may give (CC 3518) in place of this instruction.”].

However, the failure to instruct upon partial verdicts at the outset provides the jury with an impermissible "all or nothing" choice in violation of due process. (See People v. Geiger (1984) 35 CA3d 510, 526.) Moreover, the failure to accept a partial verdict may also implicate double jeopardy principles. In sum, the jury should be instructed upon its right to return a partial verdict in light of the defendant’s double jeopardy, due process and trial by unbiased jury rights under the federal constitution. (5th, 6th and 14th Amendments.)

ALERT: The United States Supreme Court has granted certiorari on the double jeopardy question. [NF] Blueford v. Arkansas, 2011 Ark. 8 (Ark. 2011) [cert. granted October 11, 2011 (No. 10-1320, 2011 U.S. LEXIS 7339)].

***See also Annotated List of CALCRIM Instructions Discussed in the Case Law, CC 3517 [Propriety Of Partial Verdict When Jury Votes Not Guilty On The Greater Offense But Hangs On The Lessor].***(get to this after finishing annotated list)**

F 3518 Note 2 Jury Should Be Instructed Upon Partial Verdict
See FORECITE F 3517 Inst 3.


[NOTE: This replaces the previous entry:]

F 3530 Note 4 Improper For Trial Judge To Direct Jury To Matters Adverse To The Defense In Guise Of "Comment On The Evidence"
The trial judge cannot become an advocate in the guise of commenting on the evidence. (People v. Cummings (1993) 4 CA4th 1233, 1305.) The comments of the judge must be fair, objective and impartial. (People v. Moore (1974) 40 CA3d 56, 65.) As our Supreme Court has made clear, "a trial court that chooses to comment to the jury must be extremely careful to exercise its power 'with wisdom and restraint and with a view to protecting the rights of the defendant.'" (People v. Cook (1983) 33 C3d 400, 408.) "[J]udicial comment should be temperate rather than argumentative and the trial court must avoid engaging in partisan advocacy." (Id; see also People v. Wright (1988) 45 CA3d 1126, 1136.) Hence, the trial court "may not, in the guise of privilege, withdraw material evidence from the jury's consideration, distort the record, expressly or impliedly direct a verdict, or otherwise usurp the jury's ultimate fact finding power. [Citations.]" (People v. Rodriguez (1986) 42 CA3d 730, 766.) [See Brief Bank # B-799 for additional briefing on this issue.]

See also FORECITE PG III(B) [Improper Argumentative vs. Proper Pinpoint Instructions]; F 362 Note 6 [False Statement Instruction As Prosecution Pinpoint Instruction]; F 372 Note 10 [Consciousness Of Guilt As Improper Comment On The Evidence]; F 416.3 Inst 4 [Improper Argumentative And Duplicative Reference To Matters Which The Prosecution Does "Not Have To Prove" ].

CALJIC NOTE: See FORECITE F 17.30 n4. 


F 3550 Inst 9 No Limitation On Consideration Of Punishment Of Witness Granted Immunity/Leniency
*Modify CC 3550, 11th paragraph re: punishment as follows:

You must reach your verdict without any consideration of punishment of the defendant. However, you are not precluded from considering the potential penalty facing any prosecution witness who had [charges pending] [was on probation] at the time of their testimony [or who received [leniency] [immunity]].
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Without the above modification CC 3550 conflicts with CC 226 which specifically permits consideration of immunity or leniency. The right to such an instruction on request was recognized in People v. Pitts (1990) 223 CA3d 606, 880-81 [judge refused defense request, inter alia, to allow jury to consider punishment “with regard to any witness who had charges pending or who was on probation”]; compare People v. James (2003) 30 CA4th 1084, 1114 [modification not requested].

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities, and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 5.3 [Impairing Jury’s Assessment Of Witness Credibility]

In death penalty cases additional federal claims should be added, including, but not limited to, those in FORECITE CG 13.


CALJIC
[NOTE: This replaces the previous entry:]

F 17.42a 

Jury Not To Consider Penalty: Modification When Witness Testifies 

Pursuant To Bargain With Prosecution 
*To be added at end of CJ 17.42 when appropriate: 

However, you are not precluded from considering the potential penalty facing any prosecution witness who had [charges pending] [was on probation] at the time of their testimony [or who received [leniency] [immunity]].
Points and Authorities

CJ 17.42 is overly broad in a case where the potential penalty facing a prosecution witness may bear on that witness’ credibility. Accordingly, CJ 17.42 should be supplemented, upon request and when appropriate, to assure that the jury will fully consider the charges pending against the witness when evaluating the witness’ credibility. The right to such an instruction on request was recognized in People v. Pitts (1990) 223 CA3d 606, 880-81 [judge refused defense request, inter alia, to allow jury to consider punishment “with regard to any witness who had charges pending or who was on probation”]; compare People v. James (2003) 30 CA4th 1084, 1114 [modification not requested]. [See also FORECITE F 2.20a and FORECITE F 3.20a regarding specific instruction upon immunized witnesses and jailhouse informants, and FORECITE F 8.83.2a.] 

[Research Note: See FORECITE BIBLIO 17.42.]
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