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PRACTICE GUIDE
[NOTE: This is a new entry after existing (1) & (2)]:
PG II(E) - Reference to Specific Facts/Witnesses
(3) Blanket Admonition May Be Undercut By List Of Specific Items.

In revising CC 101 in April 2010 the CALCRIM Committee deliberately did not list specific electronic devices by name. “The Committee concluded that a list of specific Web sites such as Google, Facebook, and MySpace is likely to require constant updates because popular Web sites come and go very quickly in the digital age. Moreover, when jurors hear a blanket admonition not to communicate with others about the trial, that admonition may be undercut by a list of specific forbidden means of communication. After listening to a long list, jurors may even conclude that modes of communication not mentioned are permitted.” (Advisory Committee on Criminal Jury Instructions. Report to the Judicial Council for meeting of April 23, 2010, pp. 3-4 

[http://www.courtinfo.ca.gov/jc/documents/reports/20100423itema4.pdf].)


[NOTE: This replaces the 5th paragraph only; the rest of the entry remains the same]:

PG III(D) Improper To Instruct On Defense Burden To Produce Evidence Or To Suggest That Defense Must “Raise” Or “Create” A Reasonable Doubt.
Moreover, any instruction which improperly shifts the burden of proof to the defense violates the Due Process and Trial by Jury Clauses of the Sixth and Fourteenth Amendments to the federal constitution. (See In re Winship (1970) 397 US 358 [25 LEd2d 368; 90 SCt 1068]; County Court of Ulster County v. Allen (1979) 442 US 140, 157; Franklin v. Francis (1985) 471 US 307, 313-15 [85 LEd2d 344]; Carella v. California (1989) 491 US 263, 265-66 [105 LEd2d 218; 109 SCt 2419]; see also People v. Hill (1998) 17 C4th 800; People v. Woods (2006) 146 CA4th 106, 112-13; FORECITE PG VII(C)(6).)


[NOTE: This replaces the previous entry]:
PG IV(E) Does Aiding and Abetting Include a Specific Intent Mens Rea? 
See FORECITE F 401.5 et seq; see also FORECITE F 3.00 n6.


[NOTE: This is a new entry]:

PG IV(F) Treatment Of Specific Intent And General Intent In CALCRIM
See FORECITE PG XI(H) [CALCRIM And Specific/General Intent].


[NOTE: This is a new entry]:

PG V(A)(2.2) Judge's Duty To Not Instruct On Inapplicable Theories.
It is error to give an instruction which, while correctly stating a principle of law, has no application to the facts of the case. (People v. Eggers (1947) 30 C2d 676, 687.) Therefore, it is generally preferable "to remove an unsupported theory from the jury's consideration...." ( People v. Guiton (1993) 4 C4th 1116, 1129-1130.)

See also FORECITE PG X(E)(16) [Errors In Superfluous Or Irrelevant Instructions].


[NOTE: This replaces the previous entry]:

PG V(I)(B)(1) Case By Case Analysis. 
When there is a variance between the reporter’s transcript and the written instructions, a case by case analysis is used to determine which part of the record is more credible. (People v. Smith (1983) 33 C3d 596, 599; see also People v. Diaz (1989) 208 CA3d 338, 347, dissenting opinion of Brauer, J; see also People v. Marshall (1990) 50 C3d 907, 931, fn. 3 [Supreme Court quotes the instructions as they appear on the written forms and recorded in the Clerk’s Transcript and not the orally delivered instructions recorded in the Reporter’s Transcript, where there is no substantial variation between the two]; People v. Carter (2003) 30 C4th 1166, 1199 ["where the clerk's and reporter's transcripts conflict, the latter controls when, under the circumstances, it is the more reliable..."].) When the record is in conflict, it will be harmonized if possible, but if it is not possible to do so, that part of the record which, because of its origin and nature or otherwise, is entitled to greater credence, will prevail. (People v. Thompson (2009) 180 CA4th 974; but see People v. Wilson (2008) 44 C4th 758, 803 [“written instructions . . . control”].)


[NOTE: This replaces the previous entry]:

PG V(I)(B)(2) Insignificant Discrepancies: Presumption That Jurors Followed Written Instructions. 
In People v. McLain (1988) 46 C3d 97, 111, fn 2, the court orally instructed the jury and then sent written instructions into the jury room for use during deliberations. With regard to insignificant discrepancies between the oral and written instructions, the Supreme Court presumed “that the jurors were guided by the written version ....” (Ibid.; see also People v. Wilson (2008) 44 C4th 758, 803; People v. Prieto (2003) 30 C4th 226, 255 [“the misreading of a jury instruction does not warrant reversal if the jury received the correct written instructions”]; People v. Majors (1998) 18 C4th 385, 410 [error in oral instruction was harmless in light of correct written instruction given to the jury]; see also People v. Crittenden (1994) 9 C4th 83, 138 [written instructions control over misspoken oral instructions].)


[NOTE: This replaces the previous entry]:

PG V(I)(B)(4) Substantial Discrepancies: Oral Instructions Should Control. 
As discussed in FORECITE PG V(G)(4), it is only through oral instruction that it “can be assured that each member of the jury has actually received all of the instructions.” (State v. Norris (1985) 10 Kan.App.2d 397 [699 P2d 585]; see also State v. Castoreno (1994) 255 Kan. 401, 411-12 [874 P2d 1173, 1180-81; People of the Territory of Guam v. Marquez (9th Cir. 1992) 963 F2d 1311, 1314-15.) This is so because there is no assurance that all or any of the jurors actually read the written instructions. (Ibid.) Accordingly, if there is a substantive difference between the oral and written instructions, the resolution should logically be made in favor of the oral rendition. (But see People v. Wilson (2008) 44 C4th 758, 803 [“written instructions . . . control”].)


[NOTE: This is a new entry]:

PG V(I)(B)(7) Jurors May Follow Oral Instructions.
“Although appellate courts give priority to the written version of an instruction when a conflict exists between the written and oral versions, the jury is not informed of this rule. It is thus possible the jury followed the oral instruction. Second, there is no indication the jury was aware of the slight difference between the written and oral versions of the instructions, as it asked no questions about this point." (People v. Wilson (2008) 44 C4th 758, 804.)


[NOTE: Add as last paragraph]:

PG VI(C)(1.1) A Cautionary Or Limiting Instruction Should Not Be Given Over A Tactical Objection By The Party Who Benefits From The Instruction.
Finally, the Supreme Court in People v. Najera (2008) 43 C4th 1132, 1139 (Najera), held that a trial court has no sua sponte duty to give CC 376 because it is merely a more specific application of general instructions governing circumstantial evidence. (Najera, at p. 1138.) The court's reasoning in Najera applies equally to similar sorts of instructions including those on consciousness of guilt. The court explained: "Where . . . an instruction simply informs the jury that a fact or cluster of facts is not, without more, substantial evidence of guilt under the ordinary legal rules set forth elsewhere in the instructions, we have not imposed a duty on trial courts to provide such an instruction sua sponte. For example, the instructions concerning consciousness of guilt (CALJIC Nos. 2.03, 2.04, 2.05 & 2.06) recite that such evidence is not sufficient by itself to prove guilt, yet we have never held that the trial court has a sua sponte duty to instruct the jury accordingly. (See Judicial Council of Cal., Crim. Jury Instns. (Fall 2007) Bench Notes to CALCRIM No. 371 ['No authority imposes a duty to give this instruction sua sponte'].) . . . As the Court of Appeal pointed out below, 'an instruction that tells the jury what kinds of rational inferences may be drawn from the evidence does not provide any insight jurors are not already expected to possess.' [Citation.] Such instructions, while helpful in various circumstances, are not vital to the jury's ability to analyze the evidence and therefore are not instructions that must be given to the jury even in the absence of a request." (Najera, supra, 43 C4th at p. 1139, fn. omitted.)


[NOTE: Replace 3rd paragraph with the following]:

PG VII(C)(8) Improper Shifting Of The Burden Of Proof. 
Hence, the jury should not be misled into believing that the defendant is obligated to produce any particular evidence or call any particular witness. (See, e.g., People v. Branch (NY 1996) 637 NYS2d 892 [instruction that jurors had to find defendant not guilty if alibi testimony created reasonable doubt in their minds as to whether defendant was the person who committed the crime charged shifted burden to the defendant to prove that he did not commit the crime]; People v. Hill (1998) 17 C4th 800, 832 [prosecutor’s comment that there “has to be some evidence upon which to base a doubt” was likely to be understood by the jury to mean defendant had the burden of producing evidence to demonstrate a reasonable doubt of his guilt]; People v. Woods (2006) 146 CA4th 106, 112-13 [A prosecutor may not suggest that “a defendant has a duty or burden to produce evidence, or a duty or burden to prove his or her innocence.”]; State v. Mains (OR 1983) 669 P2d 1112, 1117 [less satisfactory evidence instruction should be limited to prosecution]; Federal Judicial Center, Pattern Criminal Jury Instructions (1988) Inst. No. # 39, Commentary [missing witness instruction may “severely undercut” the presumption of innocence”].)


[NOTE: This replaces the previous entry]:

PG X(D)(1) Jurors Presumed To Be Intelligent.

Reviewing courts presume that jurors are intelligent beings capable of “understanding” and “correlating” all instructions given to them. (See People v. Archer (1989) 215 CA3d 197, 204; People v. Billings (81) 124 CA3d 422, 427-28.) However, there is nothing in the juror qualification process that justifies this presumption. In fact the official California Courts’s website states that to be a juror, “All you need is an open mind and a readiness to work with the other jurors to make a decision.” (http://www.courtinfo.ca.gov/jury/ basics/htm.) In fact, the only specific requirement which is in any way related to a juror’s ability to “understand” and “correlate” jury instructions has to do with the juror’s ability to speak and understand English:

Qualifications for Jury Service (http://www.courtinfo.ca.gov/jury/basics.htm#qualifications)

California law says you are qualified to be a juror if you:


*
Are a U.S. citizen


*
Are at least 18 years old


*
Can understand English enough to understand and discuss the case


*
Are a resident of the county that sent you the jury summons


*
Have not served on a jury in the last 12 months


*
Are not currently on a grand jury or on another trial jury


*
Are not under a conservatorship


*
Have had your civil rights restored if you were convicted of a felony or malfeasance while holding public office


[NOTE: This replaces the previous entry]:

PG X(E)(8.2) Conflict Between Definition Of Elements In Preamble And Body Of The Instruction. 
Even if an element of an offense is correctly stated in the instruction preamble which describes the offense, if the element is not correctly enumerated in the body of the instruction, it will be assumed that the jury followed the incorrect stated elements rather than the correct preamble definition. (See Conde v. Henry (9th Cir. 1999) 198 F3d 734, 741; see also People v. Collom UNPUB’D (10/5/2010, C062499) 2010 Cal. App. Unpub. LEXIS 7943, 12-13 [Reversible error to omit the requirement of “violence or menace” from Element 1 of CC 1240. Error not “cured” by including “violence or menace” in the preamble describing the charge and in other definitional instructions].) 


[NOTE: This replaces the previous entry]:

PG X(E)(9) Correct Oral Instruction Does Not Cure Erroneous Or Incomplete Written Instruction.

It is not uncommon for the oral instructions to vary from the written instructions either due to misreading of the written instructions by the judge or due to the inadvertent omission of a written instruction from the packet of instructions sent into the jury room. In such a case, the reviewing court must presume that the jury followed the written version. (People v. McLain (1988) 46 C3d 97, 111, fn 2; see also People v. Garceau (1993) 6 C4th 140, 189 [misreading of oral instruction held harmless because jury received correct version in its written form].)

"To the extent a discrepancy exists between the written and oral versions of jury instructions, the written instructions provided to the jury will control." (People v. Wilson (2008) 44 C4th 758, 803.)

But see: PG V(I)(B)(1) [Case By Case Analysis];


 PG V(I)(B)(4) [Substantial Discrepancies: Oral Instructions Should Control]


 PG V(I)(B)(5) [Failure To Orally Instruct On An Individual Written Instruction]


[NOTE: This replaces the previous entry]:

PG X(E)(16) Errors In Superfluous Or Irrelevant Instructions.

Unwarranted, superfluous jury instructions may hamper defense strategy, confuse or mislead the jury and diminish the impact of more critical instructions. (See, e.g., [NF] People v. Camino (10/4/2010, G041887, G042933) 188 CA4th 1359, 1381 [jury misled by superfluous firearm enhancement which was not supported by the evidence].) Thus “[i]t is error to give an instruction which, while correctly stating a principle of law, has no application to the facts of the case.” (People v. Guiton (1993) 4 C4th 1116, 1129; see also People v. Wallace (2008) 44 C4th 1032, 1076; People v. Watts (1976) 59 CA3d 80, 87.) However, a superfluous instruction is generally held harmless unless it “creates a substantial risk of misleading the jury to the defendant’s prejudice.” [Citations and internal quote marks omitted.] (People v. Von Villas (1992) 11 CA4th 175, 238.)



[NOTE: This replaces the previous entry]:

PG X(G)(3) Argument Of Counsel Cannot Substitute For Instruction.

“... [T]he source of the instructions, a judge, above the partisan wrestling, wearing a robe and equipped with all the trappings of office, is a source for which the jurors can be expected to feel an exaggerated respect. [Footnote omitted.] Thus, given a choice between the lawyer’s version of the law and the judge’s, the jurors are likely to follow the judge’s; given a choice between two lawyers’ versions, they are likely to follow the one with which the judge agrees. [Footnote omitted.]” (Loftus and Doyle, Eyewitness Testimony (2d ed.) section 12.01, p. 356.) 

The California Supreme Court has held that when instructions are “not crucially erroneous, deficient, or misleading on their face ... it seems appropriate to evaluate the remarks of both counsel to determine whether the jury received adequate information.” (People v. Brown (1988) 45 C3d 1247, 1256; see also Buchanan v. Angelone (1998) 522 US 269 [139 LEd2d 702; 118 SCt 757] [relying on argument of counsel to “buttress” the conclusion that the jury was not precluded from considering mitigating evidence].) On the other hand, when there is clear instructional error the courts have emphasized that arguments of counsel cannot substitute for instructions by the court:

Kelly v. South Carolina (2002) 534 US 246 [151 LEd2d 670; 122 SCt 726, 730-34] [argument of counsel was insufficient to cure ambiguity as to meaning of life imprisonment]; People v. Cole (2004) 33 C4th 1158, 1204 [presuming that jurors treated "the prosecutor's comments as words spoken by an advocate in an attempt to persuade," quoting People v. Clair (1992) 2 C4th 629, 663, fn. 8].

People v. Butler (2010) 187 CA4th 998: Concluding that jurors followed the instructions rather than the argument of the prosecutor.

People v. Miller (96) 46 CA4th 412, 46 CA4th 412, 426 fn 6 [53 CR2d 773]: “While we have no trouble utilizing the argument of counsel to help clear up ambiguities in instructions given, there is no authority which permits us to use argument as a substitute for instructions that should have been given. Logically, this is so, because the jury is informed that there are three components to the trial--evidence presented by both sides, arguments by the attorneys and instructions on the law given by the judge. Jurors are told that their decision must be based on the facts and the law and if counsel says anything that conflicts with the instructions that are given by the judge, they must follow the instructions.” [Emphasis in original.]

People v. Mathews (1994) 25 CA4th 89, 99: “[I]nstruction by the trial court would weigh more than a thousand words from the most eloquent defense counsel.” 

People v. Reynolds (1888) 205 CA3d 776, 781: Reliance on CJ 1.00 and CJ 1.03 re: law is given by the court not counsel. 

Parker v. Atchison, T & S.F.R. Co. (1868) 263 CA2d 675, 680: “The arguments of counsel are not a substitute for instructions by the court.” (See also People v. Vann (1974) 12 C3d 220, 227, fn 6.)

Carter v. Kentucky (1981) 450 US 288, 304 [67 LEd2d 241]: “[A]rguments of counsel cannot substitute for instructions by the Court.” 

Goodwin v. Balkcom (11th Cir. 1982) 684 F2d 794, 803, fn 8: “Any suggestion that counsel’s argument can perfect an otherwise faulty jury charge is totally erroneous. Arguments of counsel can never substitute for the instructions given by the Court.” 

United States v. Bernard (9th Cir. 1980) 625 F2d 854, 857: “The Government’s theory that the summation arguments of defendant’s counsel adequately admonished the jury ... is unpersuasive. A jury’s response to instructions from the judge is, and should be, quite different from its response to arguments from counsel. Counsel’s argument is neither law nor evidence, and the jury is so instructed.” 

United States v. Heyman (4th Cir. 1977) 562 F2d 316, 318: “The testimony of witnesses and the argument of counsel could not render the [instructional] error harmless.” 

United States v. Wolfson (5th Cir. 1978) 573 F2d 216, 221: A reviewing court must “look to the words of the trial court, not defense counsel, in determining if jury instructions are adequate. The burden of giving proper instructions is on the judge ... and it is his words, not the lawyer’s, which carry an authority bordering on the irrefutable.” 

Wade v. Calderon (9th Cir. 1994) 29 F3d 1312, 1321: [“In general a prosecutor’s argument carries less weight than a jury instruction because: ¶ The former are usually billed in advance to the jury as matters of argument, not evidence, and are likely viewed as the statements of advocates; the latter, we have often recognized, are viewed as definitive and binding statements of the law. [Citation to Boyde v. California (1990) 494 US 370, 384 [108 LEd2d 316; 110 SCt 1190].” 

Soule v. General Motors Corp. (1994) 8 C4th 548, 586 [34 CR2d 607] Arabian, J., concurring and dissenting: “Counsel’s argument was merely that -- argument -- unless and until a ratifying instruction from the trial court dignified it with the force of law. As the United States Supreme Court has well observed, ‘It is obvious that under any system of jury trials, the influence of the trial judge on the jury is necessarily and properly of great weight, and that his lightest word or intimation is received with deference, and may prove controlling.’ [Citations.] The omission of a critical charge may, of course, prove to be just as instrumental to the outcome.” [Emphasis in original]. 

The argument of defense counsel is especially ineffective as a cure for instructional error because defense counsel does not enjoy the respect accorded the judge and prosecuting attorney. (See People v. Edelbacher (1989) 47 C3d 983, 1039-40 [the court noted that the prosecutor did not adopt or endorse defense counsel’s argument but instead criticized it as inaccurate].) 

Arguments of counsel do not have “the same force as an instruction from the court.” (Boyde v. California (1990) 494 US 370, 384 [108 LEd2d 316; 110 SCt 1190]; see also Brown v. Payton (2005) 544 US 133 [161 LEd2d 334; 125 SCt 1432] [judge’s instruction to consider all the evidence trumped prosecutor’s argument that post-conviction conduct could not be considered].) For example, in Murtishaw v. Woodford (9th Cir. 2001) 255 F3d 926, 968, the trial court gave a confused and incorrect interpretation of the jury’s sentencing discretion in a death penalty case. The Ninth Circuit held that the error could not be rectified by counsel’s arguments. “This is particularly true given California’s general approach to evaluating a jury’s interpretation of an instruction based on the plain meaning of the language and the judicial presumption that jurors follow the court’s instructions as law and consider attorneys’ statements to be advocates’ arguments.” (255 F3d at 969; Morales v. Woodford (9th Cir. 2003) 336 F3d 1136, 1146 [“The State also argues that the closing arguments by counsel sufficiently educated the jury that intent was essential. We must presume, however, that the jury took the court’s instructions as its authority on the law . . .”]; compare Middleton v. McNeil (2004) 541 US 433, 438 [158 LEd2d 701; 124 SCt 1830] [argument may clarify ambiguous instructions].) 

Effect Of Argument On Instructional Error. (People v. Vann (1974) 12 C3d 220, 226-27; People v. Phillips (1997) 59 CA4th 952; People v. Crawford (1997) 58 CA4th 815, 824; People v. Elguera (1992) 8 CA4th 1214 at 1222-23 [omission of an instruction on the prosecution’s burden to prove guilt beyond a reasonable doubt is not cured by the argument of counsel.) 

Research Notes: For an in-depth analysis concluding that arguments should not be used to cure instructional errors, see Poulos, John W. “The Lucas Court And The Penalty Phase Of The Capital Trial” 27 USD L. Rev. 521, 627-69 (1990). [A copy of this article is available to FORECITE subscribers. Ask for Article Bank # A-27.]

[NOTE: This is a new entry]:

PG XI(I) Request for CALCRIM Instruction Does Not Preserve Issues Included In Bench Notes.
In People v. Francis UNPUB’D (7/27/2010, B216557) 2010 Cal. App. Unpub. LEXIS 5892 Francis requested instruction in the words of CALCRIM 1600, which, like the modified instruction given by the trial court, does not state asportation continues until a place of temporary safety has been reached. The reviewing court held that Francis therefore forfeited the claim of instructional error. 

Francis sought to avoid this conclusion by pointing out the Bench Notes for CALCRIM 1600 indicate: "If there is an issue as to whether the defendant used force or fear during the commission of the robbery, the court may need to instruct on this point. (See People v. Estes (1983) 147 CA3d 23, 28 . . . .)" However, Francis did not refer to the Bench Notes when he requested CALCRIM 1600 or request instruction on the asportation issue or reaching a place of temporary safety.


[NOTE: This is a new entry]:

LIO VI Lesser Included Checklist
PC 550 - Destruction Of Insured Property With Intent To Defraud 

OFFENSES NOT INCLUDED 


a.
PC 550(a)(1) [insurance fraud: fraudulent claims] is not a LIO of PC 550(b)(1) [making a false and misleading statement regarding insurance benefits]. Because it is not true that a violation of PC 550(b)(1) "cannot be committed without also necessarily committing" a violation of PC 550 (a)(1) (People v. Lopez (1998) 19 C4th 282, 288), the latter provision is not a lesser included offense of the former. (People v. Zane UNPUB’D (9/20/2010, D055892) 2010 Cal. App. Unpub. LEXIS 7421, 32.)


CALCRIM PRACTICE GUIDE
PG XI(A)(3.4) Danger That CALCRIM Will Sacrifice Accuracy For Clarity.
When reviewing any CALCRIM instruction one should be cognizant of the danger that CALCRIM’s commitment to “plain English” instructions may in some situations result in incomplete or inaccurate statements of the law. For example, the CALCRIM Committee is not adverse to unilaterally replacing statutory language with its own “juror friendly” interpretation of the language. (See, e.g., F 1820.6 Inst 1; F 1821.5 Inst 2.) As one text has observed, in such cases CALCRIM may be taking its literary license “too far.” (Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 7:3, pp. 371-72.) 

In sum, the following observations of one court regarding the CALJIC Committee should be considered when reviewing CALCRIM instructions:

"Neither [the courts] nor the CALJIC authors have the ‘power to rewrite the statute so as to make it conform to a presumed intention which is not expressed. [The courts] [and the CALJIC authors are] limited to interpreting the statute, and such interpretation must be based on the language used.’ (Seaboard Acceptance Corp. v. Shay (1931) 214 C 361, 365.) ‘In interpreting statutes, we follow the Legislature’s intent, as exhibited by the plain meaning of the actual words of the law, whatever may be thought of the wisdom, expediency, or policy of the act.’ (California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14 C4th 627, 632.) "The authors of CALJIC instructions lack the authority of the Legislature or the California Supreme Court." (People v. Modiri REV GTD AND SUPERSEDED (2003) 112 CA4th 123, 138.)


[NOTE: This replaces the previous entry]:

PG XI(C)(1) Propriety Of Mixing CALCRIM And CALJIC Instructions.

The CALCRIM User's Guide states: 

“The CALJIC and CALCRIM instructions should never be used together. While the legal principles are obviously the same, the organization of concepts is approached differently. Trying to mix the two sets of instructions into a unified whole cannot be done and may result in omissions or confusion that could severely compromise clarity and accuracy. [Emphasis in original.]”

This blanket prohibition against the use of any CALJIC and CALCRIM instructions together is illogical. There is no reason why selected CALJIC instructions on discrete issues cannot be substituted for, or added to, a CALCRIM instruction. (See People v. Thomas (2007) 150 CA4th 461, 466 [“The California Judicial Council's adoption of the CALCRIM instructions do not render any of the CALJIC instructions invalid or outdated. Neither Rule 2.1050 (Calif. Rules of Court), nor any other authority mandated the use of CALCRIM instructions to the exclusion of other valid instructions”].) For example, if the judge concluded that the CALJIC instruction on good character (CALJIC 2.40) should be given instead of the CALCRIM instruction (CALCRIM 350), the substitution could be seamlessly made without impacting any of the other instructions. Nor would the content of the good character instruction be substantially different since both instructions address the same issue with similar and, in some cases, identical language.

Indeed, Rule 2.1050(e) anticipates that a non-CALCRIM instruction will be given if such instruction will “more accurately state the law and be understood by the jury.” This rule should be read to authorize the use of an isolated CALJIC instruction when the judge determines that the instruction better suits the facts of the case. (See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 1:2, Author’s Notes.)

Finally, even if the CALJIC ban was logical, the CALCRIM Committee simply does not have the authority to ban any particular instruction or set of instructions. The ultimate authority over jury instructions resides with the legislature, reviewing courts and trial judge, not the CALCRIM Committee. (See above.)

Practice Tip: If the prosecution opposes a defense request to give an isolated CALJIC (or CALCRIM when the judge is using CALJIC) it might be useful to refer the judge to the “Prosecution Perspective” in Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 1:2, p. 12 which argues that there should be “no prohibition” on giving individual CALCRIM and CALJIC instructions in the same case. In so arguing the prosecutor reasons that there should be no problem in revising such instruction to fit the facts. (Ibid.; see also “Defense Perspective,” p. 11.)


[NOTE: This is a new entry]:

PG XI(G) Request for CALCRIM Instruction Does Not Preserve Issues Included In Bench Notes. 
See FORECITE PG VI(A)(11).


[NOTE: This is a new entry]:

PG XI(H) CALCRIM And Specific/General Intent.
With a few exceptions (see below), CALCRIM has eliminated any reference to general and specific intent in the language of its instructions. The “Guide for Using Judicial Council of California Criminal Jury Instructions (CALCRIM)” explains this major change from CALJIC as follows:


The instructions do not use the terms general and specific intent because while these


terms are very familiar to judges and lawyers, they are novel and often confusing to


many jurors. Instead, if the defendant must specifically intend to commit an act, the


particular intent required is expressed without using the term of art “specific intent.”


Instructions 250–254 provide jurors with additional guidance on specific vs. general


intent crimes and the union of act and intent.

This change has been embraced by some and criticized by others. (Compare Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011) § 3:2, Defense and Prosecution Perspectives, pp. 80-81.)

So far, however, the appellate courts have upheld the CALCRIM formulation. In upholding the language in CC 415 People v. Williams (2008) 161 CA4th 705, 711 concluded that “to instruct a jury that a particular crime requires a specific intent, it is not helpful simply to say the defendant must have a specific intent. Rather, it is preferable that the jury be informed what particular intent is required.” People v. Stallworth (2008) 164 CA4th 1079, 1104-1105 also rejected a challenge to CALCRIM’s decision to simply refer to intent:

We reject the argument that the absence of the word “specific” from the explicit definition of the requisite mental state somehow establishes that the instruction, as Stallworth contends, omitted the element of specific intent The element of specific intent does not depend on the use of the word “specific,” but on the element of a particular intention, defined in the relevant statute, that goes beyond “the general blameworthy state that is required in any true crime. Characterizing crimes as specific or general in intent has little meaningful significance in instructing the jury, the California Supreme Court has said; what matters is that the jury receive an accurate description of the required state of mind. [Internal citations and quote marks omitted.]

However, even assuming that adding the word “specific” to an instruction “serves only to confuse the jury” (Levenson & Recciardulli, supra, Prosecution Perspective), then CALCRIM has created an even greater potential for confusion by including the term “specific intent” and “general intent” in some instructions and not others. For example, even though the elements defining the offenses in CALCRIM do not refer to general and specific intent, the concurrence of act and intent/mental state instructions do. (See CC 250-253.) Surely the jurors heads must spin when trying to understand why the concurrence of intent and mental state instructions use different terminology from that used in describing the intent and mental state elements the offense. Moreover, both the body of CC 3406 [Mistake of Fact] and the title of CC 3428 [Mental Impairment: Defense to Specific Intent or Mental State (Pen. Code, § 28)] promote further confusion by referring to “specific” intent.

In sum, assuming that CALCRIM’s elimination of the terms “specific” and “general” intent is proper, then those terms should be omitted from both the titles (see PG V(D)(2) [Descriptive Titles]) and bodies of all CALCRIM instructions to avoid confusing and/or misleading the jurors. (See generally People v. Wallace (2008) 44 C4th 1032, 1076; see also PG X(E)(16).)


PG XII(C) CALCRIM Motion Bank
[NOTE: This replaces the first three paragraphs of the Points and Authorities only; the rest of the motion remains the same]:

CALCRIM Motion Bank # CCM-005 (Re: Motion To Use The Defendant's Name Instead Of The Term “Defendant”.)
Generally for convenience purposes jury instructions should include the names of the defendant with the appropriate title (e.g., Ms., Mrs., Mr., etc). (See, e.g., Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:2. p. 25.)

Moreover, use of the term “defendant” undermines the presumption of innocence by implying an obligation to “defend” by coming forth with evidence or proof to justify an acquittal. Except for affirmative defenses (see, e.g., People v. Lam (2004) 122 CA4th 1297, 1301) and preliminary facts (see Evidence Code §403), the defendant has no burden to present evidence or prove anything at trial. (See In re Winship (1970) 397 US 358, 363 [90 SCt 1068; 25 LEd2d 368]; People v. Hill (1998) 17 C4th 800, 831; United States v. Blankenship (11th Cir. 2004) 382 F3d 1110, 1127.) 

Additionally, use of the term “defendant” dehumanizes and stigmatizes the defendant. Most other parties to the proceeding, especially the witnesses against the defendant, will likely be referred to by their names. This gives the prosecution and accusing witnesses greater dignity and stature than the accused in the eyes of the jurors. This imbalance undermines the presumption of innocence and implicates due process fairness principles. (See Wardius v. Oregon (1973) 412 US 470 [37 LEd2d 82; 93 SCt 2208].)


CALCRIM
[NOTE: This replaces the 1st paragraph of the Points and Authorities only; the instruction and rest of the entry remains the same]:

F 100.1 Inst 1 (a-d) Defense Has No Obligation To Prove Anything
The CALCRIM Defect – CALCRIM 100 is technically correct as far as it goes. However, it only discusses the presumption of innocence in the context of the ultimate question of whether or not the defendant is guilty. Thus, the instruction fails to assure the jurors will understand that except for affirmative defenses (see e.g., People v. Lam (2004) 122 CA4th 1297, 1301) and preliminary facts (see EC 403) the defendant has no burden to present evidence or prove anything at trial. (See FORECITE PG III(D); see also In re Winship (1970) 397 US 358, 363 [90 SCt 1068; 25 LEd2d 368]; People v. Hill (1998) 17 C4th 800, 831; People v. Woods (2006) 146 CA4th 106, 112-13; United States v. Blankenship (11th Cir. 2004) 382 F3d 1110, 1127.) [See also FORECITE PG III(D); PG VII(C)(8).] Nor is this defect insignificant simply because CALCRIM 100 is merely a general preliminary instruction. None of the remaining CALCRIM instructions cure the defect.


[NOTE: This replaces the previous entry]:

F 100.7 Inst 1 Jurors Need Not Reach A Verdict
*Add to end of CC 100, paragraph 5, as follows:

Alternative a [CJ 17.40 Format]:

After you have heard the arguments and instructions, you will go to the jury room to deliberate and attempt to reach a decision, if you can.
Alternative b [CC 3550 Format]:

After you have heard the arguments and instructions, you will go to the jury room to deliberate and try to agree on a verdict, if you can.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – It is improperly coercive to imply that the jurors are obligated to reach "a decision" or "decide" the case. (See People v. Wattier (1996) 51 CA4th 948 [verdict not coerced because, in part, the court had instructed the jury, "Each of you must consider the evidence for the purpose of reaching a verdict if you can do so" (emphasis in original)]; see also People v. Anderson (1990) 52 C3d 453, 469; Jiminez v. Meyers (9th Cir. 1993) 40 F3d 976, 978; U.S. v. Amaya (5th Cir. 1975) 509 F2d 8; ABA §15-4.4 [agreement should be reached... "if it can be done without violence to individual judgment"]; CALJIC 17.40 ["Each of you must consider the evidence for the purpose of reaching a verdict if you can do so"]; People v. Anderson (2007) 152 CA4th 919, 929 [approving “if you can” language in CC 3550 as assuming jurors understood that they do not have to reach a verdict].)

In other words, in the event of juror disagreement they are not "obligated ... to convince one another that one view [is] superior to another." (Smalls v. Batista (2nd Cir. 1999) 191 F3d 272, 278; Weaver v. Thompson (9th Cir. 1999) 197 F3d 359 [bailiff improperly responded "yes" to juror question as to whether they must reach a verdict on all counts].)

"Constitutional guarantees of due process and trial by jury require that a criminal defendant be afforded the full protection of a jury unfettered, directly or indirectly. [Citation.]" (U.S. v. Spock (1st Cir. 1969) 416 F2d 165, 182.) This means that each individual juror must fully and fairly deliberate and follow their conscientiously held beliefs in voting on a verdict during deliberations. (Allen v. U.S. (1896) 164 US 492, 501 [17 SCt 154; 41 LEd 528]; People v. Gainer (1977) 19 C3d 835, 842-47 [judge must not admonish minority jurors to reconsider their position in light of the majority]; Rodriguez v. Marshall (9th Cir. 1997) 125 F3d 739, 750-51 [judge reminded jurors not to surrender their sincerely held beliefs under pressure from the majority]; see also Jiminez v. Myers (9th Cir. 1993) 40 F3d 976, 981; In re Hitchings (1993) 6 C4th 97 [bias of even a single juror requires reversal].)

See also FORECITE F 100.7 Inst 2; FORECITE PG IX(J).

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 10.2 [Judge's Duties: Deadlocked Jury]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 1.00k.


[NOTE: This replaces the previous entry]:

F 103.1 Inst 6 Arrest, Charges And Trial Are Not Evidence
ALERT: CC HISTORY – Subsequent to FORECITE’s identification of the deficiency discussed below, CALCRIM added corrective language to CC 104, paragraph 1, last sentence. (See April 2008 revision.)

*Modify CC 103, paragraph 1, sentence 3 as follows [added language is underlined; deleted language is stricken]:

Alternative a:

The fact that a criminal charge has been filed against the defendant[s] [has] [have] been arrested, charged with a crime [and/or] brought to trial is not evidence that the charge is true.
 Alternative b:

[Insert CJ 1.00, paragraph 5, sentences 2-3]
 Alternative c:

The fact that the defendant[s] has been arrested, that a criminal charge has been filed against the defendant[s], and that the defendant has been brought to trial is not evidence that the charge is true defendant is guilty.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Propriety Of Instruction – By only informing the jurors that the filing of charges is not evidence CALCRIM 103 may invite the jurors to consider the fact that the defendant was arrested and brought to trial as evidence. (See generally F 370 Inst 7 [reasonable jurors may be misled by such instructions]; compare CJ 1.00, ¶ 5, sentences 2-3; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:2, Defense Perspective, pp. 29-30.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the Points and Authorities only; the instruction remains the same]:

F 103.4 Inst 6 Duty To Presume Defendant Innocent: No Necessity For Defendant To Produce Evidence
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Propriety Of Instruction – The above instruction was given in U.S. v. Maccini (1st Cir. 1983) 721 F2d 840, 843, in response to an implication by the prosecutor in the opening statement that the defendant would be presenting evidence. However, even absent such a statement by the prosecution, the jury should understand that the defendant has no obligation to present evidence and that any attempt by the defendant to present evidence – either through cross-examination or by affirmative testimony – does not alter the burden of the prosecution. (See People v. Hill (1998) 17 C4th 800, 831 [... [T]o the extent [the DA] was claiming there must be some affirmative evidence demonstrating a reasonable doubt, she was mistaken as to the law, for the jury may simply not be persuaded by the prosecution's evidence...]; People v. Woods (2006) 146 CA4th 106, 112-13 [A prosecutor may not suggest that “a defendant has a duty or burden to produce evidence, or a duty or burden to prove his or her innocence.”].) [See also FORECITE PG VII(C)(8).]

See also FORECITE F 100.1 Inst 1.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.2 [Defendant Has No Burden To Prove Defense Theory Which Negates Element Of Charge]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 2.90d.


[NOTE: This replaces the previous entry]:

F 104.1 Inst 6 Introductory Instruction: Reactions To Evidence Must Be Disregarded
*Add to CC 104:

Reactions to evidence introduced during the trial, if any, by the judge, court personnel, attorneys, defendant or spectators do not constitute evidence and cannot be considered by the jury. It is your duty to disregard any such observations.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The reaction to the evidence by any of the parties, attorneys, the judge or spectators is not evidence. (See EC 140.) Accordingly, because reactions to the evidence are not uncommon (see Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:2, Author’s Notes, p. 31) and can be highly prejudicial (see People v. Lucero (1988) 44 C3d 1006, 1022-24), the jury should be cautioned by an instruction similar to the one set forth above. (See also, U.S. v. Schuler (9th Cir. 1987) 813 F2d 978, 979-82 [improper for prosecutor to comment on courtroom behavior of non-testifying defendant].)

See also FORECITE F 104.1 Inst 7; F 104.1 Inst 10.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 7.3 [Consideration Of Matters Not Admitted Into Evidence]

FORECITE CG 9.6 [Spectator Misconduct]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 1.00i.


[NOTE: This replaces the previous entry]:

F 104.1 Inst 7 Jurors To Disregard Non-Testifying Defendant's Courtroom Appearance, Conduct And Demeanor
*Add to CC 104:

You are admonished to disregard the defendant's appearance, demeanor and conduct in the courtroom. Do not consider it for any purpose.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – It has been observed that jurors “often observe the defendant’s demeanor during trial and, therefore, a special instruction prohibiting the jurors from considering such demeanor may be appropriate. (Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:2, Author’s Notes, p. 31.) However, CALCRIM 104 does not specifically address whether the demeanor or conduct of a non-testifying defendant should be considered by a jury. There are several reasons why a special instruction precluding the jurors from considering such demeanor or conduct should be given.

First, such non-witness demeanor or conduct is not “relevant evidence” because it does not bear upon any material issue at trial. (People v. Garcia (1984) 160 CA3d 82, 91.) Nor can it be considered by the jury as demeanor evidence because such evidence is only relevant as it bears on the credibility of a witness who has testified. (Ibid.; EC 780.)

Second, the defendant's demeanor or conduct is not evidence which has been adduced at trial. The due process clause of the federal constitution (5th and 14th Amendments) “encompasses the right not to be convicted except on the basis of evidence adduced at trial.” (U.S. v. Schuler (9th Cir. 1997) 813 F2d 978, 981.) “[O]ne accused of a crime is entitled to have his guilt or innocence determined solely on the basis of the evidence introduced at trial, and not on grounds ... not adduced as proof at trial.” (Taylor v. Kentucky (1978) 436 US 478, 485 [56 LEd2d 468; 98 SCt 1930]; see also People v. Boyette (2002) 29 C4th 381, 434 [prosecutor committed misconduct insofar as she suggested in her argument that the jury should find appellant unreliable based on his courtroom demeanor]; U.S. v. Carroll (4th Cir. 1982) 678 F2d 1208, 1210; Lee v. State (1997) 964 SW2d 3, 14, 17 [“the State must confine its jury argument concerning defendant's guilt to statements based upon properly admitted evidence”].)

Third, jury reliance on the defendant's demeanor or conduct impugns the defendant's right not to testify (5th and 14th Amendments) and right to trial by jury, right to counsel, including the right to assist his counsel in his or her own defense (6th and 14th Amendments). (U.S. v. Carroll (4th Cir. 1982) 678 F2d 1208, 1210 [if defendant elects not to testify, the fact of his presence and non-testimonial behavior in the courtroom could not be taken as evidence of his guilt].)

People v. Heishman (1988) 45 C3d 147 considered only the relevance issue in concluding that the defendant's behavior was a proper subject for consideration by the jury. (Heishman, 45 C3d at 197 [relevant to credibility where defendant put character in issue]; see also People v. Albritton (1998) 67 CA4th 647 UNPUBLISHED PORTION [relied on Heishman to allow DA to comment on demeanor of non-testifying defendant].) Hence, it is not authority as to the other federal constitutional issues discussed above. (See People v. Dillon (1983) 34 C3d 441, 473-74 [cases are not authority for matters not considered].) Moreover, the Supreme Court has held that it may be misconduct for the prosecutor to comment on the defendant’s non-testimonial demeanor. (See, e.g., People v. Heishman, supra, 45 C3d 147, 197; People v. Boyette (2002) 29 C4th 381, 434; cf., People v. Smith (2007) 40 C4th 483, 525 [recognizing, but not resolving, the issue of whether it is misconduct for a jury to discuss a defendant's off-the-stand demeanor during sanity phase deliberations].)

See also FORECITE F 104.1 Inst 6; F 104.1 Inst 10.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 7.3 [Consideration Of Matters Not Admitted Into Evidence]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

NOTES
This instruction would seem to be particularly important in the penalty phase of a capital case where factors such as the defendant's demeanor – e.g., whether or not he looks remorseful – could easily be relied upon by the jury in determining whether or not to impose a sentence of death. Post-verdict juror interviews establish that the jurors may heavily rely upon the defendant's “unremorseful” demeanor to discredit the defense or impose death even though the defendant never took the stand. (See FORECITE F 104.1 Inst 8.)

CALJIC NOTE: See FORECITE F 2.60b.


[NOTE: This is a new entry]:

F 104.1 Inst 10 Conduct Of Court Observers/Spectators Must Be Disregarded
*Add to CC 104:

The conduct of any courtroom observers or spectators is not evidence. Do not consider such conduct for any purpose.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The conduct of spectators or observers is not evidence. (See EC 140.) Accordingly, because jurors often observe the conduct of court spectators and such observations can be highly prejudicial (see People v. Lucero (1988) 44 C3d 1006, 1022-24), the jury should be cautioned to disregard such observations. (See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:2, Author’s Notes, p. 31; see also U.S. v. Schuler (9th Cir. 1987) 813 F2d 978, 979-82 [improper for prosecutor to comment on courtroom behavior of non-testifying defendant].)

See also FORECITE F 104.1 Inst 6 and Inst 7.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 7.3 [Consideration Of Matters Not Admitted Into Evidence]

FORECITE CG 9.6 [Spectator Misconduct]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 1.00i.


[NOTE: Replace 5th paragraph of the Points and Authorities with the following; the rest of the entry remains the same]:

F 105.2 Inst 1 (a & b) Improper To Imply A Defense Obligation To “Disprove” The Truth Or Accuracy Of Testimony
Consistent with the above principles numerous CALCRIM instructions correctly admonish the jurors to “consider” relevant factors and circumstances. (See, e.g., CC 103 [“... consider all the evidence that was received throughout the entire trial”]; CC 105 [“Consider the testimony of each witness ...”]; CC 240 [“In deciding whether a consequence is natural or probably, consider all the circumstances ...”]; CC 315 [“In evaluating identification testimony, consider the following questions: . . .”]; CC 330 [“When you evaluate the child's cognitive development, consider the child's ability to perceive, understand, remember, and communicate”]; CC 375 [“In evaluating this evidence, consider the similarity or lack of similarity between the uncharged (offense[s]/ [and] act[s]) and the charged offense[s]”]; CC 571 [“In evaluating the defendant's beliefs, consider all the circumstances as they were known and appeared to the defendant”]; CALCRIM 590 [“In deciding whether a consequence is natural and probable, consider all of the circumstances established by the evidence”].)

[NOTE: Replace WARNING with the following:]

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 7.1 [Right To Jury Consideration Of The Evidence]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the paragraph entitled “May Be Relevant” only; the rest of the instruction and Points and Authorities remains the same]:

F 105.2 Inst 2 Listed Factors Are Not Exclusive; Consider Relevant Factors; Do Not Consider Irrelevant Factors
Jurors Must Not Consider Irrelevant Factors – See FORECITE F 105 Note 1.


[NOTE: This replaces the previous entry]:

F 105 Note 1 Witness Credibility: Irrelevant Factors Should Be Deleted
Not all factors listed in CC 105 may apply to every case. The irrelevant factors should be removed form the instruction. “[H]owever laudable the court's motive, 'It is error to give an instruction which correctly states a principle of law which has no application to the facts of the case.' [Citation.]” (People v. Rollo (1977) 20 C3d 109, 122-123; see also People v. Jackson (1954) 42 C2d 540, 546-547; see also FORECITE PG X(E)(16).) If irrelevant factors are left in the instruction the jurors may speculate as to whether available evidence concerning witness credibility was omitted at trial. (See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:2, Author’s Notes, p. 33.)


[NOTE: This is a new entry]:

F 105 Note 16 Witness Character For Honesty Or Truthfulness
Normally, if there is testimony as to a witness's honesty or veracity, the jury should be instructed that the character of the witness for honesty or truthfulness or their opposites should be considered in evaluating witness credibility. However, if the opinion testimony regarding the witness's veracity is based primarily upon inconsistent statements, then the court may properly strike the clause relating to character for honesty and veracity provided the clause relating to inconsistent statements is included in the instruction. (See People v. Morris (1991) 53 C3d 152, 213, fn 15.)

[Research Note: See FORECITE BIBLIO 2.20]

CALJIC NOTE: See FORECITE F 2.20 n1. 


[NOTE: Replace Points and Authorities with the following; the instruction remains the same]:

F 200.4 Inst 1 (a and b) Error To Imply That Jury Must “Reach A Decision" 
Points and Authorities

It is improper for the judge to imply that the jurors must reach a decision. (See FORECITE F 100.7 Inst 1; but see People v. Anderson (2007) 152 CA4th 919, 929.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 7.2 [Jury’s Duty To Fully And Fairly Apply The Law]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry]:

F 223 Note 3 If CC 223 Is Given CC 224 and CC 225 Should Also Be Given
When CC 223 is given CC 224 and 225 should also be given because they limit when the jurors may rely on circumstantial evidence. (See California Mandatory Criminal Jury Instruction Handbook (CJER) (2010) § 2.4 [CC 223, CC 224 and CC 225 are all required sua sponte]; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:3, Author’s Notes, p. 39.)


[NOTE: This replaces the previous entry]:

F 226 Note 1 Witness Credibility: Irrelevant Factors Should Be Deleted
See FORECITE F 105 Note 1.


[NOTE: This is a new entry]:

F 226 Note 15 Witness Character For Honesty Or Truthfulness
See FORECITE F 105 Note 16.


[NOTE: This is a new entry]:

F 250 Inst 3 General Intent: Deletion Of Terms “General” and “Specific” Intent
Modify CC 250 as follows: Delete references to “General” or “Specific” intent in the title and/or body of the instruction.

Points and Authorities

See FORECITE PG XI(H).


[NOTE: This is a new entry]:

F 251 Inst 5 Union Of Act And Intent: Deletion Of Terms “General” and “Specific” Intent
Modify CC 251 as follows: Delete references to “General” or “Specific” intent in the title and/or body of the instruction.

Points and Authorities

See FORECITE PG XI(H).


[NOTE: This is a new entry]:

F 252 Inst 7 Union Of Act And Intent: Deletion Of Terms “General” and “Specific” Intent
Modify CC 252 as follows: Delete references to “General” or “Specific” intent in the title and/or body of the instruction.

Points and Authorities

See FORECITE PG XI(H).


[NOTE: This is a new entry]:

F 253 Inst 4 Union of Act and Intent: Deletion Of Terms “General” and “Specific” Intent
Modify CC 253 as follows: Delete references to “General” or “Specific” intent in the title and/or body of the instruction.

Points and Authorities

See FORECITE PG XI(H).


[NOTE: This replaces the previous entry]:

F 316(¶ A) Note 7 Moral Turpitude Properly Defined In Terms Of "Readiness To Do Evil"
People v. Douangpanya UNPUB’D (5/11/2010, C061501) 184 CA4th 606, 612-13.


[NOTE: This is a new entry]:

F 318 Note 2 Prior Statements When Witness Claims to No Longer Remember
CC 318 may properly be given when a witness who claims to no longer remember an event is confronted with the witness’s prior statements about the event. (See People v. Solorzano (2007) 153 CA4th 1026, 1036-39.)


[NOTE: This is a new entry]:

F 361 Note 5 Judge Should Be “Extremely Cautious” Before Giving Failure To Explain Or Deny Instruction
See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 6:7, Author’s Notes, p. 339.


[NOTE: Add as last paragraph of Points and Authorities above CALJIC Note]:

F 362.1 Inst 9 Consciousness Of Guilt From False Statements: Defense Objection Precludes Instruction Which Benefits Defendant
Finally, the Supreme Court in People v. Najera (2008) 43 C4th 1132, 1139 (Najera), held that a trial court has no sua sponte duty to give CC 376 because it is merely a more specific application of general instructions governing circumstantial evidence. (Najera, at p. 1138.) The court's reasoning in Najera applies equally to similar sorts of instructions including those on consciousness of guilt. The court explained: "Where . . . an instruction simply informs the jury that a fact or cluster of facts is not, without more, substantial evidence of guilt under the ordinary legal rules set forth elsewhere in the instructions, we have not imposed a duty on trial courts to provide such an instruction sua sponte. For example, the instructions concerning consciousness of guilt (CALJIC Nos. 2.03, 2.04, 2.05 & 2.06) recite that such evidence is not sufficient by itself to prove guilt, yet we have never held that the trial court has a sua sponte duty to instruct the jury accordingly. (See Judicial Council of Cal., Crim. Jury Instns. (Fall 2007) Bench Notes to CALCRIM No. 371 ['No authority imposes a duty to give this instruction sua sponte'].) . . . As the Court of Appeal pointed out below, 'an instruction that tells the jury what kinds of rational inferences may be drawn from the evidence does not provide any insight jurors are not already expected to possess.' [Citation.] Such instructions, while helpful in various circumstances, are not vital to the jury's ability to analyze the evidence and therefore are not instructions that must be given to the jury even in the absence of a request." (Najera, supra, 43 C4th at p. 1139, fn. omitted.)


[NOTE: This is a new entry]:

F 362 Note 19 False Statement Must Be Made Prior To Trial
The Advisory Committee on Jury Instructions Report (July 10, 2009, pp. 3-4 [http://www.courtinfo.ca.gov/jc/documents/reports/081409item2.pdf]) stated:

“In People v. Beyah (2009) 170 CA4th 1241, 1247-49, review denied (Apr. 29, 2009) the Court of Appeal invited the committee to clarify that CALCRIM No. 362, Consciousness of Guilt: False Statements refers to a defendant’s statements made before trial. Otherwise the jury might conclude the admonition was directed at a defendant’s trial testimony. The committee clarified that point.”

The clarification amended the instruction to inform the jurors that the jury can consider “a false or misleading statement before this trial relating to the charged crime.” (CC 362.)


[NOTE: This replaces “2. The Defendant Intended To Avoid Observation Or Arrest” in the Points and Authorities; the rest of the instruction remains the same]:

F 372.1 Inst 2 Flight: Required Preliminary Facts
2. The Defendant Intended To Avoid Observation Or Arrest – (See People v. Crandell (1988) 46 C3d 833, 869-70; see also People v. Clem (1980) 104 CA3d 337, 344; People v. Watson (1977) 75 CA3d 384, 402-03.) “Mere return to familiar environs from the scene of an alleged crime does not warrant an inference of consciousness of guilt.” (Emphasis by court.) (People v. Turner (1990) 50 C3d 668, 695; see also Juan H. v. Allen (9th Cir. 2005) 408 F3d 1262, 1277 [“No reasonable trier of fact could find evidence of criminal culpability in the decision of a teenager to run home from the scene of a shooting, regardless of whether the home was in the same general direction as the car of a fleeing suspect”]; U.S. v. Felix-Gutierrez (9th Cir. 1991) 940 F2d 1200, 1207 [discussing four-step analysis required in determining the probative value of flight evidence]; U.S. v. Blanco (9th Cir. 2004) 392 F3d 382, 395-96 [same]; see also FORECITE F 372 Note 13.)


[NOTE: This replaces the previous entry]:

F 372.1 Inst 6 Flight Instruction: Objection By Defendant Precludes Cautionary/Limiting Instruction Which Benefits The Defendant
 [Do not give CC 372 over defense objection.]
Points and Authorities

The standard flight instruction (CJ 2.52; CC 372) is a cautionary/limiting admonition, the purpose of which “is to protect the defendant from the jury simply assuming guilt from flight.” (People v. Han (2000) 78 CA4th 797, 807.) Hence, even though the flight instruction is authorized by PC 1127c, it should not be given if the defense objects to it thereby waiving its benefit. “Any one [sic] may waive the advantage of a law intended solely for his benefit.” (CC 2513.)

Moreover, when it comes to cautionary and limiting instructions, great deference should be given to defense counsel’s tactical evaluation of the benefits and risks of the instruction. "A reasonable attorney may ... tactically conclude[] that the risk of a limiting instruction ... outweigh[s] the questionable benefits such instruction would provide." (People v. Maury (2003) 30 C4th 342, 394; see also People v. Hernandez (2004) 33 C4th 1040, 1053 ["defense counsel might reasonably have concluded it best if the court did not explain how the evidence could be used"]; In re Seaton (2004) 34 C4th 193, 200, n. 3 [trial counsel's tactical decisions are accorded great deference]; People v. Hawkins (1995) 10 C4th 920, 942.)

Finally, the Supreme Court in People v. Najera (2008) 43 C4th 1132, 1139 (Najera), held a trial court has no sua sponte duty to give CC 376 because it is merely a more specific application of general instructions governing circumstantial evidence. (See FORECITE F 362.1 Inst 9.) The court's reasoning in Najera applies equally to similar sorts of instructions including those on consciousness of guilt. The court explained: "Where . . . an instruction simply informs the jury that a fact or cluster of facts is not, without more, substantial evidence of guilt under the ordinary legal rules set forth elsewhere in the instructions, we have not imposed a duty on trial courts to provide such an instruction sua sponte. For example, the instructions concerning consciousness of guilt (CALJIC Nos. 2.03, 2.04, 2.05 & 2.06) recite that such evidence is not sufficient by itself to prove guilt, yet we have never held that the trial court has a sua sponte duty to instruct the jury accordingly. (See Judicial Council of Cal., Crim. Jury Instns. (Fall 2007) Bench Notes to CALCRIM No. 371 ['No authority imposes a duty to give this instruction sua sponte'].) . . . As the Court of Appeal pointed out below, 'an instruction that tells the jury what kinds of rational inferences may be drawn from the evidence does not provide any insight jurors are not already expected to possess.' [Citation.] Such instructions, while helpful in various circumstances, are not vital to the jury's ability to analyze the evidence and therefore are not instructions that must be given to the jury even in the absence of a request." (Najera, supra, 43 C4th at p. 1139, fn. omitted.)

In sum, permitting the defense to waive the benefits of the flight instruction would be “consistent with the solicitude shown by modern jurisprudence to the defendant's prerogative to waive the most crucial of rights." (People v. Robertson (1989) 48 C3d 18, 61; see also Cowan v. Superior Court (1996) 14 C4th 367, 371.)

See also FORECITE PG VI(C)(1.1).


[NOTE: This replaces the previous entry]:

F 372 Note 3 Flight Instruction Improper Where No Intent To Avoid Observation Or Arrest
The Bench Notes and Authority for CALCRIM 372 states that where evidence of flight is relied upon as tending to show guilt, CC 372 must be given sua sponte as required by PC 1127c. However, in People v. Crandell (1988) 46 C3d 833, 869-70, the Supreme Court concluded that flight “manifestly” requires “a purpose to avoid being observed or arrested.” (Id. at 869.) Hence, it is error to give the instruction if there is no evidence that the purpose (i.e., intent) of the defendant's flight was to avoid being observed or arrested. (See also People v. Jackson (1996) 13 C4th 1164, 1226 [implying that the mere fact that the defendant drove back home with his sole source of transportation was not evidence of flight, but holding that running from the murder scene was sufficient to justify the instruction].)

Additionally, the defendant should be able to waive the flight instruction. (See FORECITE F 372 Note 7.)

Moreover, even if the jury could conclude from the evidence that the defendant sought to avoid observation or arrest, the defendant still has a right to an instruction informing the jury that they must find this preliminary fact before they may consider the flight evidence. (See FORECITE F 372.1.)

In other words, merely leaving the scene of a crime or some other location does not justify giving a flight instruction. (See FORECITE F 372 Note 13.)

CALJIC NOTE: See FORECITE F 2.52 n3.


[NOTE: This is a new entry]:

F 372 Note 13 Merely Leaving A Location Does Not Justify A Flight Instruction
Merely leaving the scene of a crime or some other location is not alone sufficient to warrant a flight instruction. (See People v. Crandell (1988) 46 C3d 833, 869-70; see also People v. Clem (1980) 104 CA3d 337, 344; People v. Watson (1977) 75 CA3d 384, 402-03; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 2:3, Author’s Notes, p. 56.) “Mere return to familiar environs from the scene of an alleged crime does not warrant an inference of consciousness of guilt.” (Emphasis by court.) (People v. Turner (1990) 50 C3d 668, 695; see also Juan H. v. Allen (9th Cir. 2005) 408 F3d 1262, 1277 [“No reasonable trier of fact could find evidence of criminal culpability in the decision of a teenager to run home from the scene of a shooting, regardless of whether the home was in the same general direction as the car of a fleeing suspect”]; U.S. v. Felix-Gutierrez (9th Cir. 1991) 940 F2d 1200, 1207 [discussing four-step analysis required in determining the probative value of flight evidence]; U.S. v. Blanco (9th Cir. 2004) 392 F3d 382, 395-96 [same].)


[NOTE: This replaces the previous entry]:

F 375 Note 10 Uncharged Offenses: Prior Sexual Offenses As Character Evidence (EC 1108)
See FORECITE F 1191 et seq.


[NOTE: This is a new entry]:

F 375 Note 24 CC 375 Is A Cautionary/Limiting Instruction Which Should Not Be Given Over Defense Objection
Counsel may make a tactical decision to not request or object to CC 375 on the basis that it may unduly emphasize the uncharged offenses. (See FORECITE F 375 Note 8 [Other Crimes Limiting Instruction: No Sua Sponte Duty]; PG VI(C)(1.1) [A Cautionary Or Limiting Instruction Should Not Be Given Over A Tactical Objection By The Party Who Benefits From The Instruction]; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 10:6. Author’s Notes, p. 528.)


[NOTE: Add first paragraph to Points and Authorities; modify 5th paragraph of Points and Authorities; rest of entry remains the same]:

F 376 Inst 14 Possession Of Recently Stolen Property: Defense Objection Precludes Cautionary/Limiting Instruction Which Benefits Defendant
[NOTE: Add as first paragraph to Points and Authorities]:

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

[NOTE: Modify 5th paragraph of Points and Authorities]:

Moreover, California Civil Code 3513 provides that anyone “may waive the advantage of a law intended only for his benefit.” (See also FORECITE PG VI(C)(1.1).)

[NOTE: Add as last paragraph of Points and Authorities]:

Finally, the Supreme Court in People v. Najera (2008) 43 C4th 1132, 1139 (Najera), held a trial court has no sua sponte duty to give CC 376 because it is merely a more specific applications of general instructions governing circumstantial evidence. (Najera, at p. 1138.) The court's reasoning in Najera applies equally to similar sorts of instructions including those on consciousness of guilt. The court explained: "Where . . . an instruction simply informs the jury that a fact or cluster of facts is not, without more substantial evidence of guilt under the ordinary legal rules set forth elsewhere in the instructions, we have not imposed a duty on trial courts to provide such an instruction sua sponte. For example, the instructions concerning consciousness of guilt (CALJIC Nos. 2.03, 2.04, 2.05 & 2.06) recite that such evidence is not sufficient by itself to prove guilt, yet we have never held that the trial court has a sua sponte duty to instruct the jury accordingly. (See Judicial Council of Cal., Crim. Jury Instns. (Fall 2007) Bench Notes to CALCRIM No. 371 ['No authority imposes a duty to give this instruction sua sponte'].) . . . As the Court of Appeal pointed out below, 'an instruction that tells the jury what kinds of rational inferences may be drawn from the evidence does not provide any insight jurors are not already expected to possess.' [Citation.] Such instructions, while helpful in various circumstances, are not vital to the jury's ability to analyze the evidence and therefore are not instructions that must be given to the jury even in the absence of a request." (Najera, supra, 43 C4th at p. 1139, fn. omitted.)

[NOTE: Add at end of Points and Authorities above CALJIC Note]:

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 2.4 [Instructions Which Improperly Shift Burden Of Proof]

FORECITE CG 5.4.3 [Undue Emphasis Of Specific Evidence]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 400.3 Inst 3 Perpetrator Should Be Defined As One Who “Directly And Actively” Commits The Crime 

*Modify CC 400 ¶ 1, sentence 2 as follows [added language is underlined]: 

A person may be guilty of a crime in two ways. One, he or she may have directly and actively committed the crime. I will call that person the perpetrator. Two, he or she may have aided and abetted a perpetrator, who directly committed the crime.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The definition of perpetrator in CJ 3.00 which remained unblemished after decades of appellate litigation described a perpetrator as one who “directly and actively” commits the act constituting the crime. However, without any explanation or citation to authority the CALCRIM Committee changed the language to define the perpetrator as one who “directly” committed the crime. Because the single word “directly” is less clear than “directly and actively” the CALJIC definition should be used. (See generally FORECITE PG XI(C)(1); see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 3:1, Defense Perspective, p. 60.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry]:

F 400 Note 4 Aiding And Abetting: No Affirmative Duty To Act
Traditional concepts of aiding and abetting do not apply when a parent has an affirmative duty to act. (E.g., PC 273a.) In affirmative duty cases the omission of a duty is the equivalent of an act and, when death results, the failure to act is deemed to be sufficient for aiding and abetting liability. (See People v. Swanson-Birabent (2003) 114 CA 4th 733; People v. Burden (1977) 72 CA3d 603, 614-23; People v. Martin DEPUBLISHED (1992) 3 CA4th 266; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 3:1, pp. 72-73 [proposing special instruction].)

CALJIC NOTE: See FORECITE F 3.00 n4.


[NOTE: This is a new entry]:

F 400 Note 12 Accomplice Cannot Aid And Abet His Own Murder
See People v. Antick (1975) 15 C3d 79, 91; [NF] People v. Camino (10/4/2010, G041887, G042933) 188 CA4th 1359, 1381. 


[NOTE: This replaces the previous entry]:

F 401.6 Inst 10 No Legal Duty To Report Crime
*Add to CC 401:

Alternative a:

The defendant had no legal duty to report the crime even if (he/she) was present at the scene of the crime and/or had knowledge of the crime.
Alternative b:

There is no legal duty to report to the authorities that another person has committed a crime.
Alternative c:

Proof that the defendant only stood by at the time the offense is alleged to have been committed is insufficient to prove the defendant guilty. Unless the prosecution has proved beyond a reasonable doubt that the defendant aided and abetted the crime as defined elsewhere in these instructions, you must find the defendant not guilty. If you have a reasonable doubt whether the defendant aided and abetted the crime, you must resolve that doubt in favor of the defendant and find [him] [her] not guilty.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Mere Presence – People v. Villa (1957) 156 CA2d 128, 134 [mere presence doesn't establish aider or abettor liability].

Failure To Act – People v. Luna (1956) 140 CA2d 662, 664 [“a person who stands by and watches an assault, and even approves of it, is a mere bystander, and not an accessory to the assault”]; see also, LaFave & Scott, Substantive Criminal Law (1986), §6.7, p. 138 [“one does not [generally] become an accomplice by refusing to intervene in the commission of a crime ... [and so] courts have experienced considerable difficulty in cases where the defendant was present at the time of the crime and the circumstances of his presence suggest that he might be there pursuant to a prior agreement to give aid if needed”]; see also FORECITE F 401.7 Inst 19.

Mere Silence – People v. Garnett (1900) 129 C 364, 366 [under PC 32, mere silence, after knowledge of the commission of a felony, is not sufficient to convict one an accessory, without some affirmative act looking towards the concealment of the crime]; see also 54 Harv.L.Rev. 506 Common-Law Offense of Misprison of Felony Held Not Part of Modern Criminal Law and cases cited therein].

No Reference To “The People” – The defendant objects to use of the term “the People” in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

Use Of The Term “Defendant” – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term “defendant” in this instructional request, the defense does not withdraw the request.

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

ALERT: On January 1, 2001, PC 152.3 was added, requiring any person to notify a peace officer, if the person reasonably believes that he or she has observed the commission of murder, rape or a lewd or lascivious act by force or menace in violation of PC 288(b)(1) against a child victim under the age of 14. Such duty is satisfied if the notification or attempted notification is made by telephone or other means. The new section does not affect privileged relationships as otherwise provided by law. Failure to notify is a misdemeanor and does not apply to a relative of the victim or offender, a person who fails to make a report based on a reasonable mistake of fact, or a person who fails to report based on a reasonable fear for his or her own safety or the safety of his or her family. (Sherrice Iverson Child Victim Protection Act AB 1422, Ch. 477)

CALJIC NOTE: See FORECITE F 3.01f.


[NOTE: This replaces the previous entry]:

F 401.6 Inst 12 (a-e) Presence And Knowledge Insufficient For Aiding And Abetting Liability
Alternative a:

If you conclude that the defendant knew about ________’s <insert name of perpetrator> purpose to commit the alleged crime you may consider that fact in determining whether the defendant was an aider and abettor. However, mere knowledge of the perpetrator’s criminal purpose does not, by itself, make him or her an aider or abettor.
[Adapted from CC 401, ¶ 4.]

Alternative b:

*Modify CC 401, paragraph 4, sentence 2 as follows [added language is underlined]:

However, the fact that a person is present at the scene of a crime, has knowledge that the [alleged] crime is being committed, or fails to prevent the crime does not, by itself, make him or her an aider and abettor.
Alternative c:

*Replace CC 401 “mere presence” language with the following:

Mere presence at the scene of a crime, knowledge that a crime is being committed and failure to take action to prevent the crime are not enough to convict the defendant as an aider and abettor. Even if you have concluded that the defendant was a “knowing spectator” who failed to prevent or report the crime, you may not convict the defendant unless you find that there is additional evidence, above and beyond the defendant's knowing presence, which, in light of all the circumstances, proves beyond a reasonable doubt that the defendant intended to commit, encourage or facilitate the commission of the crime.
Alternative d:

*Replace CC 401 paragraph 4, sentence 2 with the following:

Mere presence at the scene of the crime and intimate knowledge of the offenses merely make a person an eyewitness and do not, without more, permit conviction of the person as an [aider and abettor of the crime] [accomplice].
[Adapted from People v. Lewis (2001) 26 C4th 334, 369; see also People v. Stankewitz (1990) 51 C3d 72, 90.]

Alternative e:

*Replace CC 401 paragraph 4, sentence 2 with the following:

Presence of a person at the location of an alleged crime while the criminal activities are taking place and knowing that they are taking place cannot support a conviction as an aider and abettor. It is extremely imprudent to remain knowingly in the presence of an ongoing crime, but imprudence is not a crime. Sometimes youthful inexperience and lack of common sense, impecuniousness, or personal relationships may bring the innocent into continuing proximity with the guilty, but acquittal is required in the absence of evidence of intentional participation.
[Adapted from U.S. v. Herrera-Gonzalez (9th Cir. 2001) 263 F3d 1092, 1097-98.]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Knowledge Insufficient – CALCRIM 401 correctly states that “being present as the scene of the crime or [failure] to prevent the crime does not, by itself, make [a person] an aider and abettor.” (See People v. Snyder (2003) 112 CA4th 1200; People v. Van Nguyen (1993) 21 CA4th 518, 529; People v. Durham (1969) 70 C2d 171, 181.) “Neither mere presence at the scene of a crime, nor the failure to take steps to prevent a crime, is alone sufficient to establish that a person is an aider and abettor. Such evidence may, however, be considered together with other evidence in determining that a person is an aider and abettor. [Citation.]” (In re Jose T. (1991) 230 CA3d 1455, 1460.) In other words, it is not enough that the defendant was “merely a knowing spectator.” (See People v. Bishop (1996) 44 CA4th 220, 234; see also People v. Villa (1957) 156 CA2d 128, 135 [“presence at the scene of the crime, ... knowledge that a crime was being committed and ... failure to prevent it alone could not support the conviction [for aiding and abetting]”]; Pinell v. Superior Court (1965) 232 CA2d 284, 288-89 [defendant had no knowledge of crime].) [See also FORECITE F 370 Inst 8.]

Additionally, mere knowledge of another's criminal purpose is not sufficient for aiding and abetting. (People v. Beeman (1984) 35 C3d 547, 560; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 3:1, Defense Perspective, p. 73.)

(See also FORECITE F 401.6 Inst 2 and F 401.5 Inst 7.)

“Alleged Crime”– See FORECITE F 103.2 Inst 2.

Use Of The Term “Defendant” – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term “defendant” in this instructional request, the defense does not withdraw the request.

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

RESEARCH NOTE: See also CLARAWEB Forum, Warnings (12/6/05).

CALJIC NOTE: See FORECITE F 3.01l.


[NOTE: This is a new entry]:

F 401.6 Inst 19 Failure To Prevent Commission Of A Crime Is Not Aiding And Abetting
*Add to CC 401:

Alternative a:

The defendant had no legal duty to prevent the crime from being committed even if (he/she) was present at the scene and/or knew about the crime.
Alternative b:

There is no legal duty to report to the authorities that another person has committed a crime.
Alternative c: 

Proof that the defendant only stood by at the time the offense is alleged to have been committed is insufficient to prove the defendant guilty. Unless the prosecution has proved beyond a reasonable doubt that the defendant aided and abetted the crime as defined elsewhere in these instructions, you must find the defendant not guilty. If you have a reasonable doubt whether the defendant aided and abetted the crime, you must resolve that doubt in favor of the defendant and find [him] [her] not guilty.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Mere Presence – People v. Villa (1957) 156 CA2d 128, 134 [mere presence doesn't establish aider or abettor liability].

Failure To Prevent Commission Of A Crime – People v. Stankewitz (1990) 51 C3d 72, 90 [presence at scene of crime or failure to prevent commission of crime insufficient to establish aiding and abetting]; People v. Durham (1969) 70 C2d 171, 181; People v. Boyd (1990) 222 CA3d 541, 556-57 [“Neither his mere presence at the scene of the crime nor his failure, through fear, to prevent a crime establishes, without more, that an accused was an abettor.”]; People v. Luna (1956) 140 CA2d 662, 664 [“a person who stands by and watches an assault, and even approves of it, is a mere bystander, and not an accessory to the assault”]; see also, LaFave & Scott, Substantive Criminal Law (1986), §6.7, p. 138 [“one does not [generally] become an accomplice by refusing to intervene in the commission of a crime ... [and so] courts have experienced considerable difficulty in cases where the defendant was present at the time of the crime and the circumstances of his presence suggest that he might be there pursuant to a prior agreement to give aid if needed”]; Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 3:1, Defense Perspective, p. 78.

[See also 54 Harv.L.Rev. 506 Common-Law Offense of Misprison of Felony Held Not Part of Modern Criminal Law and cases cited therein].

Standing By (Alternative b) – It is error to refuse an instruction informing the jury that if the defendant merely stood by at the time of the offense, then the defendant is not guilty. (See People v. Woodward (1873) 45 C 293, 294; see also People v. Cressey (1970) 2 C3d 836, 848. The above instruction is adapted from the instruction approved in Woodward.

No Duty To Report – See FORECITE F 401.6 Inst 10. 

No Reference To “The People” – Defendant objects to use of the term “the People” in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

Use Of The Term “Defendant” – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term “defendant” in this instructional request, the defense does not withdraw the request.

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

ALERT: On January 1, 2001, PC 152.3 was added, requiring any person to notify a peace officer, if the person reasonably believes that he or she has observed the commission of murder, rape or a lewd or lascivious act by force or menace in violation of PC 288(b)(1) against a child victim under the age of 14. Such duty is satisfied if the notification or attempted notification is made by telephone or other means. The new section does not affect privileged relationships as otherwise provided by law. Failure to notify is a misdemeanor and does not apply to a relative of the victim or offender, a person who fails to make a report based on a reasonable mistake of fact, or a person who fails to report based on a reasonable fear for his or her own safety or the safety of his or her family. (Sherrice Iverson Child Victim Protection Act AB 1422, Ch. 477.)

CALJIC NOTE: See FORECITE F 3.01f.


[NOTE: This replaces the 2nd paragraph of the Points and Authorities only; the instruction and rest of the entry remains the same]:

F 404.2 Inst 1 Improper Shifting Of Burden; Jurors Must Consider Evidence Of Intoxication 
Deletion Of Burden Shifting Language – The phrase "If you conclude . . ." improperly implies that the defendant has a burden to produce evidence sufficient to establish his or her intoxication. Thus, the instruction fails to assure the jurors will understand that except for affirmative defenses (see, e.g., People v. Lam (2004) 122 CA4th 1297, 1301) and preliminary facts (see EC 403) the defendant has no burden to present evidence or prove anything at trial. (See In re Winship (1970) 397 US 358, 363 [90 SCt 1068; 25 LEd2d 368]; People v. Hill (1998) 17 C4th 800, 831; People v. Woods (2006) 146 CA4th 106, 112-13; United States v. Blankenship (11th Cir. 2004) 382 F3d 1110, 1127.) The jurors should never be instructed on the defendant's burden of "going forward" with evidence since this is not material to the jurors' deliberations. (See People v. Mentch (2008) 45 C4th 274, 292, concurring opn. [“The parties . . . agree that . . . The court should not instruct the jury on any defense burden”]; ibid. [“trial courts might well be advised to be cautious before instructing on any defense burden”; see also People v. Deloney (1953) 41 C2d 832, 840-42; People v. Cornett (1948) 33 C2d 33, 42-44.) In a criminal context the need for clarity on the essential notion of burden of persuasion is critical. Telling jurors that the defendant must prove something poses the very real risk that they may misunderstand the burden of production to be one of persuasion, and thus mistakenly shift to him a greater burden than he may legally be compelled to carry. (See People v. Kelley (1980) 113 CA3d 1005, 1012-13; see also generally PG VII(C)(8) [Improper Shifting Of The Burden Of Proof]; but see People v. Frazier (2005) 128 CA4th 807 [CJ 12.24.1 accurately states that the defendant has the obligation to raise a reasonable doubt on the issue of compassionate use].) [See also FORECITE PG III(D); PG VII(C)(8).] 


[NOTE: This replaces the previous entry]:

F 416.3 Inst 4 Improper Argumentative And Duplicative Reference To Matters Which The Prosecution Does "Not Have To Prove"
*Modify CC 416, paragraph 4, sentence 2, as follows [deleted language is stricken]:

The People do not have to prove that any of the members of the alleged conspiracy actually met or came to a detailed or formal agreement to commit (that/one or more of those) crime[s].
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Deletion Of Argumentative And Duplicative Language – Instructing the jurors as to specific matters which the prosecution does “not have to prove” is argumentative and duplicative. Moreover, CALCRIM 415 does not cite any authority in support of the language it employs.

a. Instructions Should Not Be Given If They Are “Aimed At Specific Evidence” – The above instruction should not be given because it is “aimed at specific evidence,” the impact of which is a matter for argument of counsel. (People v. Harris (1989) 47 C3d 1047, 1098 fn. 31.)

b. Argumentative Instructions Are Improper – Even if judicial comment does not directly express an opinion about the defendant’s guilt, an instruction that is one-sided or unbalanced violates the defendant’s federal constitutional rights under the Fifth, Sixth and Fourteenth Amendments to due process and a fair, impartial trial by jury. (See Starr v. U.S. (1894) 153 US 614, 626 [14 SCt 919; 38 LEd 841] [trial judge must use great care so that judicial comment does not mislead and “especially that it [is] not ... one-sided”]; see also Quercia v. U.S. (1933) 289 US 466, 470 [53 SCt 698; 77 LEd 1321]; U.S. v. Laurins (9th Cir. 1988) 857 F2d 529, 537 [judge’s comments require a new trial if they show actual bias or the jury “perceived an appearance of advocacy or partiality”].)

The Constitution not only gives a criminal defendant a right to have the jury determine his guilt of every element of a crime for which he is charged, but also to have the trial before an impartial judge and jury. (U.S. v. Fuller (4th Cir. 1998) 162 F3d 256, 259; see also U.S. v. Gaudin (1995) 515 US 506, 514-15 [115 SCt 2309; 132 LEd2d 444]; Gray v. Mississippi (1987) 481 US 648, 668 [107 SCt 2045; 95 LEd2d 622]; Tumney v. Ohio (1927) 273 US 510, 535 [47 SCt 437; 71 LEd 749].)

“Instructions must not, therefore, be argumentative or slanted in favor of either side [the instructions] should neither ‘unduly emphasize the theory of the prosecution, thereby de-emphasizing proportionally the defendant’s theory’ ... nor overemphasize the importance of certain evidence or certain parts of the case.” (U.S. v. McCracken (5th Cir. 1974) 488 F2d 406, 414; see also U.S. v. Neujahr (4th Cir. 1999) 173 F3d 853; U.S. v. Dove (2nd Cir. 1990) 916 F2d 41, 45; State v. Pecora (MT 1980) 619 P2d 173, 175 [in prosecution for sexual intercourse without consent, giving instruction, which related to resistance required in order to prove lack of consent and was argumentative and commented on the evidence].)

Both state and federal decisions have long recognized that instructions “of such a character as to invite the jury to draw inferences favorable to one of the parties from specified items of evidence are impermissible,” on the basis that such an instruction is argumentative. (People v. Gordon (1990) 50 C3d 1223, 1276, citing People v. Wright (1988) 45 C3d 1126, 1135-1138; see also Quercia v. United States, supra, 289 US166 [77 LEd 1321; 53 SCt 698].)

c. Instruction Which Tell The Jury What Does Not Need To Be Proved Is Argumentative – The jurors’ only function is to decide whether the elements of the charge have been proven beyond a reasonable doubt. (See In re Winship (1970) 397 US 358, 363 [90 SCt 1068; 25 LEd2d 368]; see also FORECITE F 104.1 Inst 1.) So long as the jurors are properly instructed on this duty and the required elements, any instruction on elements or facts not required to be decided is superfluous.

Moreover, by commenting on specific evidentiary matters which need not be proven, the judge is effectively arguing the case on behalf of the prosecutor. Hence, such an instruction is improperly argumentative. The trial judge should not become an advocate in the guise of instructing the jury. (People v. Cummings (1993) 4 C4th 1233, 1305.) The comments of the judge must be fair, objective and impartial. (People v. Moore (1974) 40 CA3d 56, 65.) As our Supreme Court has made clear, “a trial court that chooses to comment to the jury must be extremely careful to exercise its power ‘with wisdom and restraint and with a view to protecting the rights of the defendant.’” (People v. Cook (1983) 33 C3d 400, 408.) “[J]udicial comment should be temperate rather than argumentative and the trial court must avoid engaging in partisan advocacy.” (Id; see also People v. Wright (1988) 45 C3d 1126, 1136.)

d. Telling The Jury What Does Not Have To Be Proved Is Improperly Duplicative – A court should not give an instruction which “merely duplicates other instructions.” (People v. Bolden (2002) 29 C4th 515, 558; see also, e.g., People v. Garceau (1993) 6 C4th 140, 191 [no error in refusing to give a special instruction that would have cautioned the jury to examine with greater care the testimony of an informer, for the jury received adequate standard instructions on the credibility of witnesses]; People v. Harrison (2005) 35 C4th 208, 253.)

Since the jury has already been instructed on what must be proven, further instruction on what need not be proven is duplicative.

e. Stating That A Fact Need Not Be Proved Improperly Diminishes The Weight Of The Evidence – Moreover, instruction that a matter need not be proven improperly implies that the evidence should be given no weight at all. (Cf., People v. Garceau (1993) 6 C4th 140, 193 [improper for an instruction to imply the weight to be given to specific evidence].) Even if a fact does not need to be proven as an element of the offense, it may still be relied upon by the defense. (See, e.g., Martin v. Ohio (1987) 480 US 228 [94 LEd2d 267; 107 SCt 1098].)

The defendant must be given a meaningful opportunity to present a defense. (See California v. Trombetta (1984) 467 US 479, 485 [104 SCt 2528; 81 LEd2d 413]; see also FORECITE CG 4.5.) Moreover, due process requires that instructions be fair and balanced as between the defense and prosecution. (See Wardius v. Oregon (1973) 412 US 470 [37 LEd2d 82; 93 SCt 2208]; see also FORECITE CG 6.5.) Commenting that certain matters need not be proven by the prosecution without also commenting that such matters may still be considered in favor of the defense unfairly favors the prosecution over the defense.

f. Instruction On Matters That Do Not Need To Be Proved May Confuse And Mislead The Jurors – “‘Jurors do not sit in solitary isolation booths parsing instructions for subtle shades of meaning in the same way that lawyers might. Differences among them in interpretation of instructions may be thrashed out in the deliberative process, with commonsense understanding of the instructions in the light of all that has taken place at the trial likely to prevail over technical hairsplitting.’ [Citation.]” (People v. Williams (1995) 40 CA4th 446, 457; see also People v. DeFrance (2008) 167 CA4th 486.)

However, instructing the jurors on what does not need to be proved often involves “splitting hairs” and/or by providing nuanced distinctions which may be confusing to the average juror. For example, an element of conspiracy is an agreement by two or more persons to commit a crime. On the other hand, CC 416 states that the members need not come “to a detailed or formal agreement. . . .” This distinction between a conspiratorial agreement and a “detailed or formal agreement” is likely to unnecessarily confuse the jurors. (See also CC 1122 [offense requires conduct which would “without hesitation” have disturbed, irritated, etc. a “normal person” but the instruction also states that the person need not “actually be irritated or disturbed”].)

Accordingly, the judge should refuse such instructions on the basis that they provide confusing and/or contradictory definitions of an element of the charged offense. The judge may properly refuse an instruction that is confusing. (See People v. Moon (2005) 37 C4th 1, 30; People v. Lee (1987) 43 C3d 666, 673-74; see also Baldwin v. Blackburn (5th Cir. 1981) 653 F2d 942, 949 [misleading and confusing instructions under state law may violate due process where they are “likely to cause an imprecise, arbitrary or insupportable finding of guilt”].)

g. Case Law Response – People v. Flores (2007) 157 CA4th 216 erroneously concluded that comments about what the prosecution does not need to prove is not argumentative because “[t]he subject instruction did not specify items of evidence, identify witnesses, or in any way favor the prosecution over the defense.” (157 CA4th at 220, internal citations and quotation marks omitted.)

This conclusion is faulty because it fails to recognize that a comment on the lack of evidence can be just as argumentative as comment on specific items of evidence. Moreover, the court is plainly wrong in its assertion that the instructional language did not “favor the prosecution over the defense.” There simply is no reasonable basis upon which to conclude that telling the jury what one party does not need to prove is neutral as to both parties.

No Reference To “The People” – The defendant objects to use of the term “the People” in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 4.5 [Right To Present Evidence And Fair Opportunity To Defend]

FORECITE CG 6.5 [Instructions Must Be Balanced Between Defense and Prosecution]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CAVEAT AND STRATEGY NOTE – Objection to specific instructions on matters which the prosecution does not have to prove may open the door, in the judge’s view, to prosecutorial objection to specific evidence instructions on matters which are not alone sufficient to prove guilt. (See listing of such instructions at PG XI(D)(2).) Although the considerations should be different due to the presumptions of innocence (see, e.g., FORECITE F 100.1 Inst 1), the judge may not see it this way. In this light, an alternative approach could be a request that the instruction be balanced and clarified to assure the jurors do consider the specified matter in determining whether the prosecution has proven all essential facts and elements of the charged offense. (See FORECITE F 416.3 Inst 7.)

Additionally, if the judge rejects a defense request to delete or balance argumentative language that favors the prosecution, this may provide a basis for requesting argumentative language favoring the defendant in another instruction. [See generally FORECITE F 416.3 Inst 4.]

STRATEGY NOTE RE: FLORES – To the extent that the conclusions of cases such as People v. Flores (2007) 157 CA4th 216, 220 are upheld, defense counsel may wish to consider requesting similarly worded instructions regarding matters which the defendant does not need to prove. For example, under the reasoning of Flores the defense should have the right to an instruction that rejection or disbelief of a defense witness is not sufficient to convict. (See FORECITE F 100.1 Inst 1 [Defense Has No Obligation To Prove Anything]; F 103.4 Inst 4 [Rejection Or Disbelief Of Defense Evidence Does Not Satisfy The Prosecution’s Burden Of Proof]; see also, e.g., F 103.4 Inst 6 [Duty To Presume Defendant Innocent: No Necessity For Defendant To Produce Evidence].)

Furthermore, if Flores is correct, then as to issues where the defense has the burden of proof, the defense should have the right to instructions which specify matters that it need not prove.


[NOTE: This replaces the previous entry]:

F 440 Note 2 Whether Perpetrator May Be Convicted As Accessory
Note: In re Eduardo M. (2006) 140 CA4th 1351, 1359-61 cited the CALCRIM instruction on accessory with approval in concluding that the perpetrator must aid the escape of “another person.” (In re Eduardo M. erroneously refered to CC 400 instead of CC 440. [140 CA4th at 1360, fn. 7].)]


[NOTE: This is a new entry]:

F 441 NOTES
F 441 Note 1 Whether An Attempt Charge May Be Based On A Mere Solicitation
See FORECITE F 460 Note 1.


[NOTE: This is a new entry]:

F 460 NOTES
F 460 Note 1 Whether An Attempt Charge May Be Based On A Mere Solicitation
People v. Adami (1973) 36 CA3d 452, 457 concluded that a solicitation alone is not sufficient to establish an attempt. [Adami was subsequently disapproved in People v. Superior Court (Decker) (2007) 41 C4th 1 but the Supreme Court did not resolve the question of whether a solicitation alone is an attempt. (Id. at 12.).] Other decisions, however, have held that an attempt charge may be based on a mere solicitation. (See, e.g., People v. Herman (2002) 97 CA4th 1369, 1387; People v. Delvalle (1994) 26 CA4th 869, 877.)


[NOTE: This replaces the 2nd paragraph of the Points and Authorities only; the instruction and rest of the entry remains the same]:

F 500.2 Inst 2 Homicide: General Principles – Improper Burden Shifting Language
The CALCRIM Deficiency – The language of CALCRIM 500 improperly implies that the defendant has an obligation to establish a defense of excuse. [See generally F 100.1 Inst 1.] This language is erroneous because it shifts the burden of proof to the defendant. (See In re Winship (1970) 397 US 358, 363 [90 SCt 1068; 25 LEd2d 368]; People v. Hill (1998) 17 C4th 800, 831.) [See also FORECITE PG III(D); PG VII(C)(8).]


[NOTE: This is a new entry]:

F 506 Note 11 Self-Defense Against Intruders In Non-Homicide Situations
See CC 3476 and FORECITE F 3476 et seq. 


[NOTE: This is a new entry]:

F 511 NOTES
F 511 Note 1 Provocation May Be Established By A Long Period Of Minor Events
See FORECITE F 570 Note 15.


[NOTE: This is a new entry]:

F 520.3 Inst 3 Jurors Not Obligated To Decide Degree Of Murder
*Modify CC 520, last bracketed sentence as follows [added language is underlined; deleted language is stricken]:

[If you decide find beyond a reasonable doubt that the defendant committed murder, you must then attempt to decide, if you can, whether it is murder of the first or second degree].
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency: "Must Decide" Language Is Coercive – It is erroneously and unduly coercive to tell the jurors that they "must decide" whether the murder is first- or second-degree. [See FORECITE F 100.7 Inst 1.] Instead, the jurors should be told to "try to" decide "if you can." (See CALCRIM 3550, paragraph 2.) [Cf. FORECITE F 3517 Inst 2 [Doubt Whether Greater Or Lesser Offense [Dewberry]].]

Unless CC 520 is modified as set forth above, the jurors may be misled into believing that they "must decide" the degree of murder in question. It is true that CC 3550, paragraph 2, states: "You should try to agree on a verdict if you can." However, there is no assurance that the jurors will follow these instructions as opposed to the conflicting "must decide" language in CC 520. Conflicting or contradictory language is inadequate to assure the jurors will follow the correct language. (See Francis v. Franklin (1985) 471 US 307 [85 LEd2d 344; 105 SCt 1965].) [See also FORECITE F 100.1 Inst 1.] Moreover, as recognized by the CALCRIM Committee, juror understanding of the instructions is best accomplished by including the relevant language in the instruction to which it applies. (See, e.g., CALCRIM User’s Guide [definitions should be included in enumerated elements].) Hence, to assure juror understanding, the "try to decide ... if you can" language should be incorporated into the specific enhancement instruction.

[See also FORECITE F 100.7 Inst 1.]

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 3.11 [Applicability Of Federal Constitutional Rights To Sentencing Decisions]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry]:

F 520 Note 1 Applicability Of Implied Malice To Fetus Murder – Knowledge Of Fetus Not Required

“When defendant commits an act, the natural consequences of which are dangerous to human life, with a conscious disregard for life in general, he acts with implied malice toward those he ends up killing . . .” and he does not need to be specifically aware of how many potential victims his conscious disregard for life endangered. (People v. Pool (2008) 166 CA4th 904, 908.)

Thus, knowledge of the fetus is not a prerequisite to fetus murder. (Ibid.; see also People v. Taylor (2004) 32 C4th 863.)


[NOTE: This is a new entry]:

F 522.2 Inst 6 Right To Instruction Which Expressly States That Provocation/Heat Of Passion May Negate Premeditation/Deliberation
Alternative a:

*Modify CC 522 as follows [added language is underlined]:

Provocation may reduce a murder from first-degree to second-degree by negating premeditation and/or deliberation [and may reduce a murder to manslaughter] by negating malice.
Alternative b:

If the evidence establishes that there was provocation which played a part in inducing an unlawful [attempted] killing of a human being, but the provocation was not sufficient to reduce the [attempted] homicide to [attempted] manslaughter, consider the provocation for the bearing it may have on whether the defendant killed [attempted to kill] with deliberation and premeditation.
Alternative c:

Provocation is a factor to consider in deciding, if you can, whether the prosecution has proved that the defendant __________________ <insert mental state, e.g., premeditated and deliberated> which is an essential element of first degree murder based on _______________ <insert type of first degree murder, e.g., premeditation and deliberation, torture, etc.>. Because provocation may be inconsistent with] [have prevented the defendant from forming] _________________ <insert, e.g., premeditation and deliberation>, it may be the basis for a verdict of second degree rather than first degree murder. 
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – People v. Hernandez (2010) 183 CA4th 1327, 1334 concluded that the failure of CC 522 to expressly state that provocation can negate premeditation and deliberation (compare CJ 8.73) was not prejudicial error because CC 521 and CC 522 were given together. However, the defense should not have to rely on the juror’s reference to another instruction to explain the defense theory. “Each party has an absolute right to instruction based on its own theory of the case if there is any evidence to support it. [Citations.]” (Maxwell v. Powers (1994) 22 CA4th 1596, 1607; see also Logacz v. Brea Community Hospital, et al. (1999) 71 CA4th 1149.) 

“A party is entitled upon request to correct, non-argumentative instructions on every theory of the case advanced by him which is supported by substantial evidence. The trial court may not force the litigant to rely on abstract generalities, but must instruct in specific terms that relate the party’s theory to the particular case. [Citations.]” (Soule v. General Motors Corp. (1994) 8 C4th 548, 572.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13. 


[NOTE: Replace cross reference only; rest of entry remains the same]:

F 521.4 Inst 2 Murder: Degrees – Jury Not Required To Decide; Finding Beyond A Reasonable Doubt
“If You Can”– See FORECITE F 100.7 Inst 1.


[NOTE: This is a new entry]:

F 540A Note 24 Merger As A Question For The Jury Per Apprendi
The Related Issues portion of CC 540A treats the issue of merger (per People v. Ireland (1969) 70 C2d 522) as a purely legal question for the court to resolve. However, whether or not the underlying felony was committed solely to facilitate the killing will depend on the facts of the case and, therefore, it is a matter for the jury to resolve as required by Apprendi v. New Jersey (2000) 530 US 466 [147 LEd2d 435; 120 SCt 2348].


[NOTE: This replaces the previous entry]:

F 570 Note 5 Heat Of Passion: Provocation From A Party Other Than The Victim
The comment to CJ 8.42 states that provocation can only serve to reduce murder to manslaughter when the victim actually initiated the provocation in reliance upon People v. Spurlin (1984) 156 CA3d 119, 126, People v. Superior Court (Henderson) (1986) 178 CA3d 516, 524; In re Thomas C. (1986) 183 CA3d 786, 798. However, subsequent cases have made it clear that the defendant's state of mind, not the conduct of the victim, determines whether a particular defense or mitigation may be applicable. (See People v. Lee (1999) 20 C4th 47, 59 [the provocation "must be caused by the victim . . . or be conduct reasonably believed by the defendant to have been engaged in by the victim"]; see also People v. Brooks (1986) 185 CA3d 687, 694 [defendant's belief, even if mistaken, that victim had killed defendant's brother is adequate provocation]; cf. People v. Humphrey (1996) 13 C4th 1073; People v. Minifie (1996) 13 C4th 1055.) [See Brief Bank # B-714 for pre-Lee briefing on this issue.]

CALJIC NOTE: See FORECITE F 8.42 n6.


[NOTE: This is a new entry]:

F 570 Note 15 Provocation May Be Established By A Long Period Of Minor Events
See People v. Wharton (1991) 53 C3d 522, 569; People v. Berry (1976) 18 C3d 509; People v. Borchers (1958) 50 C2d 321; People v. Le (2007) 158 CA4th 516.

For sample instructions see FORECITE F 8.42a.


[NOTE: This is a new entry]:

F 570 Note 16 Passion Aroused May Be Fear And Panic
What distinguishes the "heat of passion" form of voluntary manslaughter from murder is provocation. (People v. Lee (1999) 20 C4th 47, 59.) Although the provocation that "incites the defendant to homicidal conduct in the heat of passion" must be caused by the victim or be conduct reasonably believed by the defendant to have been engaged in by the victim (ibid.), it may be physical or verbal (ibid.) and can arise from a series of events over a period of time (People v. Kanawyer (2003) 113 CA4th 1233, 1245). The passion aroused need not be rage or anger, but can be any intense, high-wrought, violent, or enthusiastic emotion other than revenge. (People v. Breverman (1998) 19 C4th 142, 163; People v. Berry (1976) 18 C3d 509, 515.) Fear and panic are such emotions. (See People v. Breverman, supra, 19 C4th at pp. 163-164.) 


[NOTE: This is a new entry]: 

F 580 Note 10 Expanded Instruction On Criminal Negligence Should Be Given For All Predicate Acts
See People v. Butler (2010) 187 CA4th 998 [No error to omit expanded definition of criminal negligence in absence of evidence of lawful predicate act. However, “because the mens rea for involuntary manslaughter is criminal negligence regardless of the nature of the predicate act underlying the offense, expanded instructions on criminal negligence for all three types of predicate acts would be preferable.” (Id. at 1016.)].


[NOTE: This replaces the previous entries]:

F 603 Attempted Voluntary Manslaughter: Heat Of Passion – Lesser Included Offense
See FORECITE 570.1-570.9.


[NOTE: This is a new entry]: 

F 603 NOTES
See FORECITE F 570 Notes.


[NOTE: This is a new entry]: 

F 625.2 Inst 5 No Reference To Whether Or Not Intoxication Was Voluntary Unless That Issue Is Raised By The Evidence
Absent evidence of involuntary intoxication modify CC 625 as follows:

¶ 1, sentence 1, delete “voluntary”;

¶ 2, delete or modify to read as follows [deleted language is stricken]:

A person is voluntarily intoxicated if he or she becomes intoxicated by willingly using any intoxicating drug, drink, or other substance knowing that it could produce an intoxicating effect, or willingly assuming the risk of that effect.
¶ 3, delete “voluntary.”

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Unless substantial evidence of involuntary intoxication was presented there should be no material question about the voluntariness of the intoxication. By unnecessarily raising the issue of the “voluntariness” of the defendant’s intoxication CC 625 improperly invites the jury to impugn the defendant’s character and to punish him because he “voluntarily” chose to assume the risk of his intoxication. Hence, the superfluous voluntariness language is erroneous because it “creates a substantial risk of misleading the jury to the defendant’s prejudice.” [Citations and internal quotation marks omitted.] (People v. Von Villas (1992) 11 CA4th 175, 238.) Moreover, the voluntariness language is superfluous because the jurors ordinarily should not be concerned with whether or not the defendant’s intoxication was voluntary and whether or not he assumed any kind of risk. Absent substantial evidence that the intoxication was involuntary, the jurors only function should be to determine the extent of the defendant’s intoxication and whether such intoxication negated any intent of mental state to which the intoxication is relevant. (See CC 625, Bench Notes [“. . . intoxication can be used to negate an element of the crime that must be proved by the prosecution”].)

Additionally, the “assuming the risk” language in CC 625 could erroneously mislead the jurors into concluding that the defendant must assume the risk of being convicted even though his intoxication precluded his formation of a required intent or mental state. Thus, the instruction may improperly allow conviction without requiring the jurors to find all essential facts and elements of the charge. (See In re Winship (1970) 397 US 358 [25 LEd2d 368; 90 SCt 1068]; see also FORECITE F 3426 Inst 3.)

Accordingly, CC 6256 should be modified as set forth above.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 7.2 [Jury’s Duty To Fully And Fairly Apply The Law]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]: 

F 625.2 Inst 6 Involuntary Intoxication: Effects On Homicide Crimes
Alternative a [CC 3427 adaption]:

Consider any evidence that the defendant was involuntarily intoxicated in deciding, if you can, whether the prosecution has proved that the defendant acted with an intent to kill[,] [or] [the defendant acted with deliberation and premeditation[,]] [[or] the defendant was unconscious when (he/she) acted[,]] [or the defendant ________ <insert other intent required in a homicide charge or other charged offense>.]
Alternative b [CC 625 adaption]:

Evidence has been presented that defendant was [involuntarily] intoxicated at the time of the alleged ________ <insert charge>. You may consider this evidence to decide, if you can, whether the prosecution has proved that the defendant acted with an intent to kill[,] [or] [the defendant acted with deliberation and premeditation[,]] [[or] the defendant was unconscious when (he/she) acted[,]] [or the defendant _________ <insert other intent required in a homicide charge or other charged offense>.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank #CCM-001.]

The CC Deficiency – The CALCRIM instructions on intoxication and homicide are limited to voluntary intoxication only. Clearly involuntary intoxication should be available to negate all the intent and mental state elements of homicide. “Unconsciousness due to involuntary intoxication is recognized as a complete defense to a criminal charge.” (People v. Cruz (1978) 83 CA3d 308, 330.) Moreover, involuntary intoxication short of unconsciousness may negate both the intent and mental state elements of a charged crime. (See, e.g., CC 3427; CJ 4.23.) And, it has also been held that an irrational mistake of fact should be considered reasonable because his delusional state was caused by involuntary intoxication. (People v. Scott (1983) 146 CA3d 823, 832.) Hence, a mistake of fact instruction may also be justified under PC 26(3). (See CC 3427, COMMENTARY.) In sum, an instruction specifically relating involuntary intoxication to a homicide charge should be given if requested. (See also FORECITE F 3427 et. seq.; F 4.22 a & b; F 4.23 a & b; 4.30a.)

“Consider” vs. “May Consider” – See FORECITE F 105.2 Inst 1.

Decide “If You Can” – See FORECITE F 100.7 Inst 1.

No Reference To “The People”– The defendant objects to use of the term “the People” in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

Use Of The Term “Defendant” – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank #CCM-005.] By using the term “defendant” in this instructional request, the defense does not withdraw the request.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 626.2 Inst 4 No Reference To Whether Or Not Intoxication Was Voluntary Unless That Issue Is Raised By The Evidence
Absent evidence of involuntary intoxication, modify CC 626 as follows:

¶ 1, sentence 1, delete “voluntary”; 

¶ 2, delete or modify to read as follows [deleted language is stricken]:

A person is voluntarily intoxicated if he or she becomes intoxicated by willingly using any intoxicating drug, drink, or other substance knowing that it could produce an intoxicating effect, or willingly assuming the risk of that effect.
¶ 3, sentence 1, delete;

¶ 3, sentence 2, delete “voluntary”;

¶ 4, Element 4, delete “voluntary.”

Points and Authorities

See FORECITE F 625.2 Inst 5.


[NOTE: This is a new entry]:

F 627 Inst 1 Modification Of Hallucination Instruction For Attempted Murder Cases
*In attempted murder cases modify CC 627, ¶ 3 sentence 2 to provide as follows [added language is underlined; deleted language is stricken]:

If the People have not met this burden, you must find the defendant not guilty of first degree murder allegation that the defendant committed [attempted] murder willfully, and with premeditation and deliberation to be untrue.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – As written CC 627 applies to completed murder cases. However, the instruction may also be appropriate in cases which charge attempted murder with premeditation and deliberation. In such cases the last sentence should be revised as set forth above.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 627 Inst 2 Jurors Must Consider Hallucination Evidence
*Modify CC 627 as follows [added language is underlined; deleted language is stricken]:

You may Consider evidence of hallucinations, if any, in deciding - - if you can - - whether the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation.

The People have the burden of proving beyond a reasonable doubt that the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation. If the People have not met this burden, you must find the defendant not guilty of first degree murder.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency (“You May” Should Be Deleted) – Jurors should not be allowed to simply ignore or not consider evidence that has been presented. (See Giles v. State (AR 1977) 549 SW2d 479, 484-85 [misconduct for jurors to arbitrarily and completely disregard mitigating evidence of defendant's severe cognitive impairment due to organic brain syndrome]; Duckworth v. State (AR 1907) 103 SW 601, 602 [relevant and competent testimony in a criminal case should not be arbitrarily disregarded by the jury]; People v. Sumner (IL 1982) 437 NE2d 786, 788 [jury must consider all of the evidence; trier of fact cannot simply ignore exculpatory evidence].) For example, an instruction on a defense theory such as voluntary intoxication is defective if it informs the jury that consideration is permissive rather than mandatory. (See FORECITE F 4.21e; cf. United States v. Marcucci (9th Cir. 2002) 299 F3d 1156 [stating that the grand jury “should” – rather than “shall” or “must”– indict if it finds probable cause, “leaves room – albeit limited room – for a grand jury to reject an indictment that, although supported by probable cause, is based on governmental passion, prejudice, or injustice”].)

Consistent with the above principles correctly admonish the jurors to “consider” relevant factors and circumstances. (See, e.g., CC 103 [“... consider all the evidence that was received throughout the entire trial”]; CC 105 [“Consider the testimony of each witness ...”]; CC 240 [“In deciding whether a consequence is natural or probably, consider all the circumstances ...”]; CC 315 [“In evaluating identification testimony, consider the following questions: . . .”]; CC 330 [“When you evaluate the child's cognitive development, consider the child's ability to perceive, understand, remember, and communicate”]; CC 375 [“In evaluating this evidence, consider the similarity or lack of similarity between the uncharged (offense[s]/ [and] act[s]) and the charged offense[s]”]; CC 571 [“In evaluating the defendant's beliefs, consider all the circumstances as they were known and appeared to the defendant”]; CC 590 [“In deciding whether a consequence is natural and probable, consider all of the circumstances established by the evidence”].)

See also FORECITE F 105.2 Inst 1.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.2 [Defendant Has No Burden To Prove Defense Theory Which Negates Element Of Charge]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 627 Inst 3 Defendant Must Have Acted Willfully And With Deliberation And Premeditation 
*Modify CC 627 as follows [added language is underlined; deleted language is stricken]:

You may Consider evidence of hallucinations, if any, in deciding - - if you can - - whether the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation.

The People have the burden of proving beyond a reasonable doubt that the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation. If the People have not met this burden, you must find the defendant not guilty of first degree murder.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency: Defendant Must Have Acted Willfully And With Deliberation And Premeditation – The jury must make separate findings that the defendant acted willfully, with deliberation, and with premeditation. (See CC 521.)

Delete “You May” – See FORECITE F 627 Inst 2.

“If You Can” – See FORECITE F 627 Inst 4.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 627 Inst 4 Jurors Only Required To “Decide” The Premeditation/Deliberation Issue “If They Can” 
*Modify CC 627 as follows [added language is underlined; deleted language is stricken]:

You may Consider evidence of hallucinations, if any, in deciding – if you can -- whether the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation.

The People have the burden of proving beyond a reasonable doubt that the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation. If the People have not met this burden, you must find the defendant not guilty of first degree murder.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency: Improper Implication That Jurors Must Decide The Issue – See FORECITE F 100.7 Inst 1. 

[NOTE: This is a new entry]:

F 627 Inst 5 Concurrence Of Act And Intent/Mental State
*Modify CC 627 as follows [added language is underlined; deleted language is stricken]:

You may Consider evidence of hallucinations, if any, in deciding – if you can -- whether the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation.

The People have the burden of proving beyond a reasonable doubt that the defendant acted [murdered] [attempted to murder] ________ <insert name of alleged victim> willfully and with deliberation and premeditation. If the People have not met this burden, you must find the defendant not guilty of first degree murder.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – CALCRIM’s use of the terms “defendant acted” fails to assure that the required intent and mental state concurred with the precise acts which constituted the actus reus of the charged crime. Thus, the requested modification is appropriate under PC 20 and the well settled jurisprudence interpreting that statute. (See FORECITE F 251 Inst 3.)

Deleted “You May” – See FORECITE F 627 Inst 2.

Add “If You Can” – See FORECITE F 627 Inst 4.

Willfully And With Deliberation And Premeditation – See FORECITE F 627 Inst 3.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry]:

F 722 Note 3 Whether Instruction Defining A “Bomb” Should Be Requested?
Based on People v. Quinn (1976) 57 CA3d 251, 258 the Bench Notes for CC 722 state that the term “bomb” is not vague and will be understood in it’s “common, accepted, and popular sense” by the jurors without an instructional definition. However, in light of the fact that the California Supreme Court has not spoken on this issue, counsel may wish to consider whether to request the following definition taken from People v. Morse (1992) 2 CA4th 620, 647 fn. 8 and included in the BENCH NOTES:

“A bomb is a device carrying an explosive charge fused to blow up or detonate under certain conditions.”
CALJIC NOTE: See FORECITE F 8.81.4 n1.


[NOTE: This is a new entry]:

F 722 Note 4 Availability Of Special Circumstances For Both Use Of A Bomb And Lying In Wait
See People v. Edwards (1991) 54 C3d 787, 823-24 [two special circumstances permissible where use of bomb was contemporaneous with or directly after the act of lying in wait].


[NOTE: This is a new entry]:

F 723 NOTES

F 723 Note 1 Murder During Escape Does Not Require That Defendant Was Booked
See People v. Cruz (2009) 44 C4th 636, 666-67.


[NOTE: This is a new entry]:

F 726 Note 2 Prostitution Is Crime Of Moral Turpitude
See, e.g., People v. Chandler (1997) 56 CA4th 703, 709; People v. Jaimez (1986) 184 CA3d 146; see also Stidwell v. Md. State Bd. of Chiropractic Exam'rs (Md. App. 2002) 799 A2d 444 [solicitation of a prostitute is a crime of moral turpitude]; In re Koch (Az. 1995) 890 P2d 1137 [same].


[NOTE: This is a new entry]:

F 736 Note 3 Predicate Offense Not Satisfied By A Crime Occurring After The Charged Offense
See People v. Duran (2002) 97 CA4th 1448-58.


[NOTE: Replace the text under heading “Need To Identify Aggravating And Mitigating Factors” with the following; the rest of the entry remains the same]:

F 763.2 Inst 1 Definition Of Aggravating And Mitigating Factors
Need To Identify Aggravating And Mitigating Factors – CALCRIM 763 fails to identify which factors are aggravating and which are mitigating. Thus, it improperly leaves the decision as to what statutory factors can be considered as aggravating to the jurors’ unguided discretion. (See People v. Wader (1993) 5 C4th 610, 657 [error to instruct jury that any factor may be considered in aggravation].)

Moreover, CC 763, paragraph 7, affirmatively invites the jurors to consider any factors in the list that “you conclude are aggravating in this case.”

The 2005 draft of CALCRIM 763 correctly identified the factors to avoid “inviting confusion” by the jurors. (702 ADP, Staff Notes.)


[NOTE: This is a new entry]:

F 764.2 Inst 10 Instruction Should Refer To “Felony” Offenses Not Merely “Crimes”
*Modify CC 764 as follows:

Change all references from crime, crimes and crime[s] to felony, and felonies
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Under the express statutory language “Factor c” only applies to prior felony offenses. By using the term “crime” or “crimes” in the body of the instruction CC 764 may confuse or mislead the jury. (See PC 190.3(c).)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 13.5 [Fair And Reliable Sentencing Determination]

FORECITE CG 13.13 [Improper Aggravation]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 765 Note 4 Reasonable Doubt Instruction Required For “Factor c” Felony Convictions
People v. Kennedy (2005) 36 CA4th 595, 637-38 held that a reasonable doubt instruction was not required as to the prior felony conviction aggravator per PC 190.3(c). However, in People v. Williams (2010) 49 C4th 405, 459 the Court reversed its position on this issue:

Upon reflection, we have concluded that as a matter of state law, juries should be instructed upon the beyond-a-reasonable-doubt standard as to section 190.3, factor (c) evidence. The applicability of this standard is well settled with respect to evidence of prior violent criminal activity admitted pursuant to section 190.3, factor (b), and in our view juries may find it difficult to understand the technical distinction between the two types of evidence of prior criminality and to apply differing standards to them. To the extent a contrary conclusion is suggested by language in prior decisions, those decisions are disapproved. (See, e.g., People v. Kennedy, supra, 36 C4th 595, 637; People v. Pinholster, supra, 1 C4th 865, 965; People v. Wright, supra, 52 C3d 367, 437; People v. Morales, supra, 48 C3d 527, 566; People v. Gates, supra, 43 C3d 1168, 1202.)


[NOTE: This is a new entry]:

F 767 NOTES

F 767 Note 1 Commutation Issues And Instructions
See FORECITE F 766.3 et seq.


[NOTE: This is a new entry]:

F 775 NOTES

F 755 Note 1 Examination Of Defendant By Prosecution Expert 

The Related Issues section for CC 775 cites Centeno v. Superior Court (2004) 117 CA4th 30, 40 for the proposition that the defendant who alleges he/she is mentally retarded “must submit to examination by a prosecution expert.” However, in light of subsequent California Supreme Court decisions the right to prosecution examination of the defendant has been narrowed to the extent that there may not be such a right in mental retardation cases. (See Verdin v. Superior Court (2008) 43 C4th 1096; People v. Wallace (2008) 44 C4th 1032.)


[NOTE: This is a new entry]:

F 801 Note 5 Error To Instruct That Bone Fracture Is “Significant And Substantial Injury” As A Matter Of Law
See People v. Beltran (1989) 210 CA3d 1295; People v. Nava (1989) 207 CA3d 1490.


[NOTE: Replace the 2nd paragraph of the Points and Authorities with the following; the rest of the entry remains the same]:

F 820.5 Inst 3 (a & b) Assault On Child Under 8 Resulting In Death (PC 273ab): Objective Reasonable Person Standard 

Circumstances As Known By And Appeared To The Person Whose Knowledge Or Conduct Is Being Evaluated – The jury should consider all the circumstances in applying the reasonable person standard to the defendant. (See People v. Humphrey (1996) 13 C4th 1073, 1087 [“...the jury must consider defendant’s situation and knowledge...”]; see also F 402.5 Inst 3.) Thus the jurors should consider both the circumstances the defendant actually knew and the circumstances as they appeared to the defendant. (See, e.g., CALCRIM 505, para. 3; CC 3470, para. 3; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), Author’s Notes, p. 99 [Note: CC 851 para. 4 includes the same language but uses “or” rather than “and”].) 


[NOTE: This is a new entry]:

F 851.2 Inst 5 Deletion Of Limiting Language Informing Jurors That Expert Testimony Is Not Evidence Of Defendant’s Guilt
*Modify CC 851 as follows:

[Delete Paragraph 2]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Defendant’s Right To Waive Beneficial Limiting Instruction – Paragraph 2 of CC 851 is obviously intended to benefit the defendant by limiting the jurors’ use of defense expert testimony to find the defendant guilty. Accordingly, the defense should have the option of omitting this beneficial language for tactical reasons. (See FORECITE F 376 Inst 14.) “A reasonable attorney may ... tactically conclude[] that the risk of a limiting instruction ... outweigh[s] the questionable benefits such instruction would provide.” (People v. Maury (2003) 30 C4th 342, 394; see also People v. Hernandez (2004) 33 C4th 1040, 1053 [“defense counsel might reasonably have concluded it best if the court did not explain how the evidence could be used”]; In re Seaton (2004) 34 C4th 193, 200, n. 3 [trial counsel's tactical decisions are accorded great deference]; People v. Hawkins (1995) 10 C4th 920, 942.)

Tactically speaking, paragraph 2 of CC 851 provides a choice which defense counsel should be permitted to make. If counsel fears that the jurors may misuse defense expert evidence then the CC language may be acceptable to the defense. (See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 5:2, Defense Perspective, p. 248.) On the other hand, counsel may deem it tactically wiser to avoid any reference to defense evidence being used to prove guilt. (Ibid.) If that is the case then, under the above-cited authority, the judge should not give Paragraph 2 over defense objection.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 2.4 [Instructions Which Improperly Shift Burden Of Proof]

FORECITE CG 5.4.3 [Undue Emphasis Of Specific Evidence]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 852 Note 6 Instruction Only Applicable To Uncharged Other Crimes
See CJ 2.50.02, Use Note; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 5:2, Other Comments.


[NOTE: This is a new entry]:

F 853 Note 17 Instruction Only Applicable To Uncharged Other Crimes
See CJ 2.50.03, Use Note; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 5:2, Other Comments.


[NOTE: This is a new entry]:

F 890 Inst 1 Intent To Commit Sexual Offense Without The Victim’s Consent
*Add to elements of CC 890 when appropriate:

The offense of assault with the intent to commit ________ <insert actus reus of target offense> requires that the defendant intend to commit the ________ <insert actus reus of target offense, e.g., “sexual penetration”> without the victim’s consent. 

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Notwithstanding People v. Dillon (2009) 174 CA4th 1367, 1378-80, CC 890 should include a requirement that the jury must find that the defendant had the specific intent to act without the consent of the victim. (See Hall v. Cullen, 2010 U.S. Dist. LEXIS 33030 (N.D. Cal. 2010); see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 6:6, Author’s Notes, p. 334.)


[NOTE: This replaces the previous entry]:
F 937.9 Note 1 Sexual Battery (PC 243.4(e)(1)) Not A Lesser Included Offense Of Sexual Battery By Fraudulent Representation (PC 243.4(c))
See FORECITE F 938.9 LIO Note 1. 


[NOTE: This is a new entry]:

F 938.9 LIO Note 1 PC 243.4(e)(1) Not A Lesser Included Offense Of PC 243.4(c)
Because sexual battery (PC 243.4(e)(1)) requires that the intimate touching be against the will of the victim, it is not a lesser included offense to sexual battery by fraudulent representation under PC 243.4(c). Stated another way, sexual battery by fraudulent representation cannot necessarily include sexual battery because the elements of the two crimes are not coextensive. At best, sexual battery is a lesser related offense to sexual battery by fraudulent representation. (People v. Babaali (2009) 171 CA4th 982, 998, 1000.) 


[NOTE: This is a new entry]:

F 938 Note 2 Sexual Battery Requires Sexual Motivation
The Commentary to CC 937 cites People v. White (1986) 179 CA3d 193 for the proposition that the perpetrator “does not need to achieve any sexual arousal or sexual gratification.” However, subsequent to White a California Supreme Court decision held to the contrary. (See People v. Martinez (1995) 11 C4th 434, 451 [PC 243.4 requires a “sexually motivated” touching].) 


[NOTE: This is a new entry]:

F 938 Note 3 Evidentiary Issues
See CC 1191 which addresses the extent to which jurors may rely on evidence of uncharged sexual offenses. 

[NOTE: This is a new entry]:

F 945 Note 4 Defendant’s Use Of “Excessive Force” In Response To Officer’s “Excessive Force”
If the defendant responds with “excessive force” to the arresting officer’s “excessive force” then the defendant may only be convicted of simple battery under PC 242(a) or a lesser included of that offense. (See People v. White (1980) 101 CA3d 161, 166-69; see also CJ 9.28, Comment.)


[NOTE: This is a new entry]:

F 970.6 Inst 1 Defense Theory That Defendant Believed The Firearm Was Unloaded 
*Add to CC 970 [CALCRIM 3400 format]:

One element the prosecution must prove is that the defendant intentionally shot a firearm. The defendant contends (he/she) did not intentionally shoot the firearm because he believed that it was unloaded. However, the defendant does not need to prove that he believed the gun was unloaded. The prosecution must prove beyond a reasonable doubt that the defendant knew the firearm was loaded. 

If you have a reasonable doubt about whether the defendant intentionally shot a firearm, or about any other essential fact or element necessary to prove the defendant guilty, you must find (him/her) not guilty.
[NOTE: This instruction is adapted from CC 3400. However, the last sentence has been augmented in light of the prosecution’s duty to prove all essential facts and elements even if the defense relies on a specific theory.]




Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – See CALCRIM Motion Bank # CCM-001.]
Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Belief That Firearm Was Unloaded As Defense Theory – PC 246.3 requires proof that the defendant intended to discharge the firearm. (In re Jerry R. (1994) 29 CA4th 1432, 1437, 1438–1440.) “A defendant who believed that the firearm he or she discharged was unloaded, for example, would not be guilty of a violation of [PC] 246.3. [Citation.]” (People v. Robertson (2004) 34 C4th 156, 167-168.)

Identification Of Parties – See FORECITE F 100.2 Note 1.
WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]
FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13. 


[NOTE: This is a new entry]:

F 1000.2 Inst 5 Instruction Should Be Tailored Or Modified To Eliminate Improper Use Of The Term “Woman”
*Modify CC 1000 as follows:

Option a: Change “woman” to “person.”

Option b: Tailor so reference is to victim by name.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Use of the term “woman” may be confusing or misleading in cases involving a young victim.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1000.6 Inst 8 Pre-Penetration Withdrawal Of Consent Must Be Communicated Through Word Or Act
*Modify CC 1000, sentence 1 and Element 3 of paragraph 8, as follows [added language is underlined]:

[A woman who initially consents to an act of intercourse may change her mind before or during the act.
. . .
3. The defendant forcibly commenced or continued the act of intercourse despite her objection.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – See [NF] People v. Ireland (9/8/2010, F057896) 188 CA4th 328, 339-40. 

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1194.2 Inst 4 Consent: Prior Sodomy
*Modify CC 1194, sentence 1, as follows [added language is underlined; deleted language is stricken]:

You have heard evidence that ( ________ <insert name of complaining witness>/Jane Doe/John Doe) had engaged in consensual sexual intercourse sodomy with the defendant before the act that is charged in this case.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Even though PC 1127d does not expressly include sodomy equal protection should require the statute to apply to sodomy. (See, e.g., People v. Hofsheier (2006) 37 CA4th 1185.) Moreover, regardless of whether PC 1127d applies to sodomy “a criminal defendant is entitled, on request, to instructions that pinpoint the theory of the defense case." (People v. Gutierrez (2002) 28 C4th 1083; 1142-43; see also PG III(A).) 

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1200.8 Kidnapping: For Child Molestation – Unanimity/Duplicity/Multiplicity
F 1200.8 Inst 1 Kidnapping: Multiple Counts Not Permissible When Based On Continuous Offense
[Do not instruct on multiple kidnapping counts based on one continuing offense.]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Propriety Of Request – A kidnapping cannot be divided into discrete segments when there is a single abduction and the detention is continuous, as it was here. People v. Thomas (1994) 26 CA4th 1328, 1335 (Thomas), held that a defendant could not be convicted of two counts of kidnapping for robbery despite the People's argument that the original kidnapping for robbery was interrupted by other criminal conduct, and that this conduct caused a termination of the continuing offense of kidnapping.

Similarly, People v. Jackson (1998) 66 CA4th 182 held that simple kidnapping was necessarily included in the kidnapping for purposes of sexual assault and robbery, and the kidnapping was continuous and could not be subdivided so as to permit multiple convictions. (Id. At p. 190.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 12.3 [Multiplicity]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1201.8 Kidnapping: Child Or Person Incapable Of Consent – Unanimity/Duplicity/ Multiplicity

F 1201.8 Inst 1 Kidnapping: Multiple Counts Not Permissible When Based On Continuous Offense
See FORECITE F 1200.8 Inst 1.


[NOTE: This is a new entry]:

F 1202.8 Kidnapping: For Ransom, Reward, Or Extortion – Unanimity/Duplicity/Multiplicity
F 1202.8 Inst 1 Kidnapping: Multiple Counts Not Permissible When Based On Continuous Offense
See FORECITE F 1200.8 Inst 1.


[NOTE: Add at end of Points and Authorities]:

F 1203.5 Inst 4 Concurrence Of Act And Intent 
See also FORECITE F 1203.6 Inst 3.


[NOTE: This is a new entry]:

F 1203.6 Inst 3 Defense Theory Instruction Re: Concurrence Of Act And Intent

*Add to CC 1203 [CALCRIM 3400 format]:

Among the elements the prosecution must prove is that when the movement of ____________ <insert name of alleged victim> commenced the defendant had an intent to_____________ <insert alleged intent, e.g., to commit robbery>. The defendant contends (he/she) did not intend to _____________ <insert alleged intent, e.g., to commit robbery> when the movement of____________ <insert name of alleged victim> commenced. However, the defendant does not need to prove this defense theory. Rather, the prosecution must disprove it by proving beyond a reasonable doubt that the defendant had the required intent when the movement commenced.

If you have a reasonable doubt about whether the prosecution has met this burden you must find the defendant not guilty.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – See CALCRIM Motion Bank # CCM-001.]
Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Defense Theory That Evidence Fails To Prove Concurrence Of Intent And Movement – See People v. Curry (2007) 158 CA4th 766, 782 [“Although CALCRIM No. 1203 does not expressly state that the intent to rob must exist at the time the movement commences, we conclude that the first three points of the instruction...adequately express that requirement.”].)

See also FORECITE F 251 Inst 3; F 1203.5 Inst 4.
Identification Of Parties – See FORECITE F 100.2 Note 1.
WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 3.8 [Concurrence Of Act And Intent Or Mental State]
FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13. 


[NOTE: This is a new entry]:

F 1203.8 Kidnapping: For Robbery, Rape, Or Other Sex Offenses – Unanimity/Duplicity/ Multiplicity
F 1203.8 Inst 1 Kidnapping: Multiple Counts Not Permissible When Based On Continuous Offense
See FORECITE F 1200.8 Inst 1.


[NOTE: Add at end of first sentence of Note]:

F 1203 Note 10 Fraud or False Promises As "Force Or Fear"
(See People v. Bell (2009) 179 CA4th 428, 440.)


[NOTE: This is a new entry]:

F 1203 Note 11 False Threat May Satisfy Force Or Fear Element
See People v. Majors (2004) 33 C4th 321, 366-67.


[NOTE: This is a new entry]:

F 1204.8 Kidnapping: During Carjacking – Unanimity/Duplicity/Multiplicity
F 1204.8 Inst 1 Kidnapping: Multiple Counts Not Permissible When Based On Continuous Offense
See FORECITE F 1200.8 Inst 1.


[NOTE: This is a new entry]:

F 1215.3 Inst 2 Jurors Should Be Instructed To Consider All Relevant Circumstances
*Modify CC 1215, paragraph 4, sentences 2 and 3, as follows [deleted language is stricken]:

In deciding whether the distance was substantial, you must consider all the circumstances relating to the movement. [Thus, in addition to considering the actual distance moved, you may also consider other factors . . .
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Consider Instead OF “Must” Or “May” Consider – See FORECITE F 105.2 Inst 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 7.1 [Right To Jury Consideration Of The Evidence]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1215.8 Kidnapping – Unanimity/Duplicity/Multiplicity
F 1215.8 Inst 1 Kidnapping: Multiple Counts Not Permissible When Based On Continuous Offense
See FORECITE F 1200.8 Inst 1.


[NOTE: This replaces the previous entry]:

F 1225.3 Inst 1 Revision Of Conflicting And Confusing Language Regarding Burden Of Proof
*Modify CC 1225, paragraph 1 and 2, as follows [added language is underlined; deleted language is stricken]:

The defendant A person is not guilty of kidnapping if, believing a child under the age of 14 years to be in danger of imminent harm, (he/she) (took/stole/enticed away/detained/concealed/harbored) a that child under the age of 14 years to protect that child (him/her) from danger of imminent such harm.

An imminent harm is an immediate and present threat of harm. Belief in future harm is not sufficient, no matter how great or how likely the harm is believed to be. The defendant must have believed that the child was in imminent danger.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – CC 1225 may be confusing to jurors because it gives them two conflicting rules: In Paragraph 2 it states that: “The defendant must have believed that the child was in imminent danger.” [Emphasis added.] On the other hand in Paragraph 3 it tells the jurors that the prosecution has the burden of proving that the defendant did not act to protect the child from imminent harm. Lay persons not schooled in the law could be mislead by this conflicting language. (See People v. Danks (2004) 32 C4th 269, 307 [recognizing that jurors make unwarranted assumptions about instructions which are not specifically spelled out].) The above modification to CC 1225 reduces the danger of confusion by conveying the elements in generic terms that avoid stating what the defendant “must have” believed. [This “must have” language may have originated from the former iteration of CC 1225 which included an option for allocating the burden of proof to the defendant. See Spring 2008 CALCRIM Revisions And FORECITE Commentary.]

Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1226 Note 3 Physical Proximity To Crime Not Necessary To Justify Citizen Arrest
See People v. Lee (1984) 157 CA3d Supp 9, 12 [“Neither physical proximity nor sight is essential.]”


[NOTE: Add at end above CALJIC Note]:

F 1300 Note 3 Criminal Threats: Definition Of "Conditional Threat"
See also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 5:8, Prosecution Perspective. 


[NOTE: This is a new entry]:

F 1401 Note 10 Improper To Instruct On Gang Enhancement When Defendant Was A Sole Perpetrator
[NF] People v. Rodriguez (9/20/2010, C060227) 188 CA4th 722, 734 n9 held that the December 2008 amendment of CC 1400 “blurred the express requirement that the offense involve the concerted action of others who are gang members.” Accordingly, CC 1400 should be augmented with language such as the following:

To prove this enhancement the prosecution must prove beyond a reasonable doubt that the defendant committed the offense in concert with at least one other member of the gang of which defendant was a member. If you find that the defendant directly and actively committed ________ <insert offense> you may not find this gang enhancement to be true unless the prosecution has proved beyond a reasonable doubt that he committed the offense in concert with at least one other member of the gang of which defendant was a member. 
See [NF] People v. Rodriguez (9/20/2010, C060227) 188 CA4th 722, 733-37.


[NOTE: This is a new entry]:

F 1402 Note 3 Improper To Instruct On Gang Firearm Enhancement When Gun Was Fired By An Unknown Person
[NF] People v. Camino (10/4/2010, G041887, G042933) 188 CA4th 1359, 1381:

“As there exists no shooter in defendant's group who is (or was) a principal in the offense charged in Count 1, the jury's finding that defendant vicariously shot a gun during the commission of Palacios's murder is unsupported by substantial evidence. Defendant asserts instructional error. It is clear the jury was mislead by CALCRIM No. 1402, given the lack of evidentiary support for the enhancement. Possibly the jury was confused by the instruction's simultaneous coverage of the gun enhancements for both Counts 1 and 2, and by the prosecutor's statement in his closing argument that Palacios was “one of the principals in the crime….” The error was prejudicial as it is reasonably probable the jury would have reached a result more favorable to defendant absent the misleading instruction. (People v. Sengpadychith (2001) 26 Cal.4th 316, 320–321 [109 Cal.Rptr.2d 851, 27 P.3d 739] [failure to instruct on element of enhancement is subject to People v. Watson (1956) 46 Cal.2d 818, 836 [299 P.2d 243], harmless error standard, if associated crime is punishable by indeterminate term of life imprisonment].) 


[NOTE: This is a new entry]:

F 1402 Note 4 Instructions Should Assure That Jurors Understand Which Counts Require Defendant To Personally Use A Firearm 
CC 1402 applies to a firearm use under PC 12022.53(a) which only requires that “a principal” use a firearm. In cases where there are also counts in which it is alleged that the defendant personally used a firearm per PC 12022.53(b) the instructions should assure the jurors understand that they must find personal use as required by CC 3146. (See [NF] People v. Mendez (9/1/2010, B217683) 188 CA4th 59-60.


[NOTE: This is a new entry]:

F 1402 Note 5 Restrictions On Gang Expert Testimony
– 
In re Frank S. (2006) 141 CA4th 1192, 1199 [testimony that weapon was possessed to benefit a gang improperly comments on an ultimate issue].

– 
People v. Ramon (2009) 175 CA4th 843, 853 [improper to testify that crimes were for benefit of the gang based solely on fact that defendants were gang members who were in their own gang territory].

– 
In re Alexander (2007) 149 CA4th 605, 611-12 [expert testimony that the gang committed certain unspecified crimes was insufficient to prove that vandalism was done to benefit the gang].


[NOTE: This is a new entry]:

F 1403 Note 18 CC 1403 Is A Cautionary/Limiting Instruction Which Should Not Be Given Over Defense Objection
See PG VI(C)(1.1) [A Cautionary Or Limiting Instruction Should Not Be Given Over A Tactical Objection By The Party Who Benefits From The Instruction].

See also FORECITE F 375 Note 24 [CC 375 Is A Cautionary/Limiting Instruction Which Should Not Be Given Over Defense Objection]. 


[NOTE: This is a new entry]:

F 1515.6 Inst 2 Attempted Arson As Defense Theory [CC 3400 Format]
*Add to CC 1515:

The prosecution must prove the defendant committed the crime of arson. The defendant contends that (he/she) only committed attempted arson because the building was not burned as that term is defined below. The prosecution must prove all elements of a completed arson including that the building was burned. The defendant does not have to prove that the building was only blackened and not burned.

If you have a reasonable doubt whether the building was burned you must find the defendant guilty of attempted arson and not guilty of completed arson.
[Insert definition of burning. (See FORECITE F 1515 Note 6.).]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Definition Of “Burning” – See FORECITE F 1515 Note 6.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry]:

F 1515 Note 6 Arson: Burning Defined – Any Consumption By Fire Sufficient (PC 451)
The crime of arson requires that the building structure be burned. “If the wood is blackened but no fibers are wasted, there is no burning. . . .” (People v. Haggerty (1873) 46 C 354, 355, quoting Bishop on Criminal Law, § 325.) However, even a minor charring of any portion of the building structure is sufficient. (In re Jesse L. (1990) 221 CA3d 161, 166.)

Moreover, burning for the purposes of arson means consumed by fire. That phrase includes fire caused destruction by means other than literal combustion: e.g., melting of lighting fixtures. (In re Jesse L., 221 CA3d at 166-67.)

CALJIC NOTE: See FORECITE F 14.91 n1. 


[NOTE: Add at end of Points and Authorities]:

F 1530.5 Inst 2 (a & b) Incorporation Of Intent Definitions Into Enumerated Elements
Note: Duty to instruct on aiding and abetting – See FORECITE F 1530 Note 1.

[NOTE: This is a new entry]:
F 1530 NOTES

F 1530 Note 1 Prosecution Theory That Defendant Caused The Fire: Duty To Instruct On Aiding And Abetting
See People v. Sarkis (1990) 222 CA3d 23, 28; see also CC Bench Notes.

[NOTE: This is a new entry]:
F 1532 NOTES

F 1532 Note 1 Prosecution Theory That Defendant Caused The Fire: Duty To Instruct On Aiding And Abetting

See FORECITE F 1530 Note 1. 


[NOTE: This replaces the previous entry]:

F 1600.6 Inst 1 (a & b) Robbery: Pinpoint Instruction On After-Acquired Intent; Correction Of Burden Shifting Language
*Replace CC 1600, paragraph 3, with the following:

Alternative a:


[Replace with CJ 9.40.2.] 

Alternative b [CC 3400 Format]:

To convict the defendant of robbery, you must find that [he] [she] had the specific intent to steal before or at the time of the application of force or violence, or the use of fear or intimidation.

The defendant contends that any intent to permanently deprive the owner of the property was formed after the application of force or fear upon the victim. The defendant does not need to prove this contention. If after consideration of all the evidence you have a reasonable doubt that defendant had the required intent at the time the force or fear was applied, you must find [him] [her] not guilty of robbery.

Alternative c [Modified version of CC 1600, paragraph 3] [added language is underlined; deleted language is stricken]:

*Replace CC 1600, paragraph 3, with the following:

The prosecution must prove beyond a reasonable doubt that the defendant’s intent to take the [property] [_______________ <description of property>] must have been was formed before or during the time (he/she) used force or fear. If you have a reasonable doubt about whether the defendant did not formed this required intent until after before using the force or fear, then (he/she) did not commit robbery.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Right To Defense Theory Instruction – See FORECITE F 315.1.2 Inst 2.

After-Acquired Intent As Defense Theory – The courts have consistently focused upon the application of force or fear as the essence of robbery. (Wilkoff v. Superior Court (1985) 38 C3d 345, 351; People v. Ramos (1982) 30 C3d 553, 589; People v. Ramkeesoon (1985) 39 C3d 346, 351; People v. Green (1980) 27 C3d 1, 54; People v. Turner (1990) 50 C3d 668, 688.) CJ 9.40.2 erroneously focuses upon the "taking" and thus removes the proper element from the jury’s consideration in violation of the federal constitution. (6th and 14th Amendments.) Thus, where there is evidence that the intent to steal was formed after the application of force, the defendant is entitled "upon request" to a pinpoint instruction informing the jury that it may not convict of robbery if the intent to steal arose after the assault. (People v. Webster (1991) 54 C3d 411, 443; see also People v. Bradford (1997) 14 C4th 1005, 1055-57 [failure to instruct on theft based on after-acquired intent was reversible error as to robbery conviction]; but see People v. Seaton (2001) 26 C4th 598, 673-674 [if defendant first attacked victim without the intent to steal, and he then decided to steal and kill the victim to achieve that goal, he was guilty of robbery].)

However, the CALCRIM pinpoint instruction on this issue erroneously shifts the burden of proof to the defendant by stating: "If the defendant did not form this required intent until after using the force or fear, then (he/she) did not commit robbery." (CALCRIM 1600, paragraph 3, sentence 2.) Such burden shifting language should not be used. (See FORECITE F 404.2 Inst 1.)

The above proposed replacement for the CALCRIM instruction is adapted from CC 3400 [alibi] and CJ 4.50 which has been expressly approved as a proper pinpoint instruction. (See People v. Wright (1988) 45 C3d 1126, 1137-41; see also FORECITE PG III(A).)

Replacement Of CC Definition With CJ 9.40.2 – CALJIC’s instruction on after acquired intent is more complete than CALCRIM’s. See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 5:10, Other Comments, p. 301. When appropriate the judge should consider mixing CALCRIM and CALJIC instructions. (See FORECITE PG XI(C)(1).)

NOTES
Even though a pinpoint instruction on after-formed intent must be requested, substantial evidence of such a theory requires sua sponte instruction upon all lesser-included offenses. (Webster, 54 C3d at 443-44.) In Webster, the lesser offenses were attempted robbery, grand theft from the person, grand theft and petty theft. (Id. at 443.)

[See also FORECITE F 1602.2 Inst 1.]

CALJIC NOTE: See FORECITE F 9.40e / 9.40.2a.


[NOTE: This replaces the previous entry]:

F 1600 Note 13 Robbery: Employees Of A Business Constructively Possess The Business Owner’s Property During A Robbery
“. . . [A] long line of California cases that have found evidence sufficient to establish that employees working at a business premises were in constructive possession of the employer’s property during a robbery, based upon their status as employees and without examining whether their particular duties involved access to or control over the property stolen. Although some of these cases may stop short of declaring an unequivocal rule, they support the proposition . . . that ‘California follows the long-standing rule that the employees of a business constructively possess the business owner’s property during a robbery. …’ [Citation.]” (See People v. Scott (2009) 45 C4th 743, 752.)

Scott disapproved People v. Frazer (2003) 106 CA4th 1105 and the following definition of constructive possession in CC 1600 which was based on Frazer:

“If the facts show that the employee was a representative of the owner of the property and the employee expressly or implicitly had authority over the property, then that employee may be robbed if property of the store or business is taken by force or fear.”

(Scott, 45 C4th at 751.) 

See also FORECITE F 1600 Note 20.


[NOTE: This is a new entry]:

F 1600 Note 20 Control Of Property: Examples
Persons Sufficiently In Control (See People v. Gordon (1982) 136 CA3d 519, 529):

· Watchmen;

· Purchasing agent in charge of payroll; 

· Store clerks;

· Bar maid;

· 
Janitor in sole occupation of premises (People v. Frazer (2003) 106 CA4th 1105, 1119-1120; People v. Jones (2000) 82 CA4th 485, 491);


· 
Security guard hired to prevent theft of merchandise;

· 
Gas station attendant;

· 
Special family relationship to owner; 

· 
Passenger in vehicle (carjacking);

· 
Parents who owned and lived in the residence in which their adult son's marijuana was taken;

· 
Mere visitor to store who removes money from a cash register upon robber’s demand;

· 
Bank tellers.

Persons Not Sufficiently In Control (See People DeFrance (2009) 167 CA4th 486, 497-98):

· 
Good Samaritans;

· 
Mere visitors to the business;

· 
Security guard from nearby business;

· 
Person collecting change from machines in the store (no change actually collected).

See also FORECITE F 1600 Note 13.


[NOTE: Add after cite to People v. Meredith]:

F 1701.2 Inst 1 (a & b) Burglary: Inhabitation Must Be "Current"
[structure is inhabited even if occupant is temporarily absent]


[NOTE: This is a new entry]:

F 1702.3 Inst 1 Correlation Of CC 1702 With CC 401
*Modify 1702 as follows [added language is underlined; deleted language is stricken]:

The elements of aiding and abetting liability are set forth in the instruction defining aiding and abetting at page _______ of these instructions. To be guilty of burglary as an aider and abettor, the defendant must have known Elements 2 and 3 of the instruction defining aiding and abetting at page _______ of these instructions must have occurred the perpetrator’s unlawful purpose and must have formed the intent to aid, facilitate, promote, instigate, or encourage commission of the burglary before the perpetrator finally left the structure. That is, the defendant must have known of the perpetrator’s unlawful purpose and must have formed the intent to aid, facilitate, promote, instigate, or encourage commission of the burglary. 
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Under the language of CC 1702 the defendant could be found guilty of aiding and abetting without actually aiding and abetting the burglar. That is, CC 1702 tells the jurors that to be guilty of aiding and abetting a burglary the defendant need only have knowledge of the perpetrator’s unlawful purpose and the intent to aid and abet. In utilizing this language in CC 1702 it appears that the CALCRIM Committee is assuming that the jurors will assimilate its language with the definitional instruction on aiding and abetting (CC 401) and from this assimilation determine that the language of 1702 is not to be taken literally. However, there is no reason to rely on such an assumption when the matter can be expressly clarified by a modification such as the one proposed above. (See generally People v. Danks (2004) 32 C4th 269, 307 [recognizing that jurors make unwarranted assumptions about instructions which are not specifically spelled out].) 

Identification Of Parties – See FORECITE F 100.2 Note 1.

USE NOTE – When cross referencing instructions, the instructions should contain a specific page number or title and number so the precise instruction referred to can be identified.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1750.8 Inst 1 Adaption Of Unanimity Instruction To Multiple Counts Of Receiving Stolen Property
Add to CC 1750 when appropriate:

You may not find the defendant guilty of Counts __________________ <insert Count No(s).> unless you all agree as to each such count that the People have proved that the defendant received, concealed or withheld from its owner at least one item of property that had been stolen, and you all agree on which item of property has been received, concealed or withheld as to each count.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Neither CC 1750 nor the general CALCRIM unanimity instructions (CC 3500 et. seq.) address the situation where the defendant is charged with multiple counts as to each of which there is evidence of different acts which could support conviction of the offense. In People v. Mitchell (2008)164 CA4th 442, 464 the judge addressed such a situation by adding the following language to CC 1750: “You may not find the defendant guilty unless you all agree that the People have proved the defendant received, concealed or withheld from its owner at least one item of property that had been stolen and you all agree on which item of property had been received, concealed or withheld.” On appeal the defendant contended that this language was defective because it did not relate the unanimity requirement to each individual count. The defendant argued that the instruction proposed above better explained the situation. The appellate court did not disagree that the proposed instruction might have been better but held that the claim had been forfeited because the proposed modification had not been requested below. Moreover, the reviewing court concluded that the defendant's substantial rights had not been affected because the judge also gave CC 3515 which required the jury to consider each count separately.

In sum, when, unlike in Mitchell, a request for the above proposed instruction is made at trial the better practice would be to give it and thus correctly express the legal principle in a single instruction rather than requiring the jurors to glean the principle by reference to another more general instruction. (See People v. Danks (2004) 32 C4th 269, 307 [recognizing that jurors make unwarranted assumptions about instructions which are not specifically spelled out]; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 7:2, Cases Interpreting This CALCRIM, pp. 361-62.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 12.2 [Duplicity/Unanimity]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1752 Note 6 Owning or Operating a Chop Shop: Definition Of “Operates”
See People v. Ramirez (2000) 79 CA4th 408, 415 [defining term in context of PC 327 to require “control over or active involvement”]; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 7:2, Defense Perspective, pp. 365-66.


[NOTE: This is a new entry]:

F 1800 Note 18 Various Forms Of Larceny And Embezzlement Are All Crimes Of Theft
As with larceny by trick and obtaining property by false pretenses, embezzlement and grand theft by larceny are “aimed at different criminal acquisitive techniques … [but,] with other larcenous crimes, have been consolidated into the single crime of theft (… § 484) … .” 

“Wherever any law or statute of this state refers to or mentions larceny, embezzlement, or stealing, said law or statute shall hereafter be read and interpreted as if the word ‘theft’ were substituted therefor.” (PC 490a.) (People v. Ashley (1954) 42 C2d 246, 258; see also [NF] People v. Fenderson (9/17/2010, A123984) 188 CA4th 625, 641.)


[NOTE: This replaces the previous entry]:

F 1820.6 Inst 1 Juror Consideration Of Prior Consent
Option a [CC 3400 format (1)] add:

However, such prior consent may be alone sufficient to leave you with a reasonable doubt that the prosecution has proved Element 1 of the charge. If after consideration of all the evidence, including any evidence of the owner’s previous consent, you have a reasonable doubt that the prosecution has proved any element of the charged offense beyond a reasonable doubt, you must find the defendant not guilty.
Option b [CC 3400 format (2)] add:

The prosecution must prove that the defendant took someone else’s vehicle without the owner’s consent. The defendant contends (he/she) did not commit (this crime/these crimes) and that the owner consented to the [alleged] taking or driving of the vehicle. The prosecution must prove that the defendant did not have the owner’s consent when the vehicle was taken or driven. The defendant does not need to prove that the owner actually consented.

If you have a reasonable doubt that the defendant [took] [drove] the vehicle without the owner’s consent you must find (him/her) not guilty. 

Option c [CC 3400 format (3)] add:

*Replace CC 1820, paragraph 3, with the following: 

Evidence that the owner previously allowed the defendant or someone else to drive (his/her) vehicle does not create a presumption that the owner consented to the driving or taking on ________ <insert date of alleged crime>.

However, the defendant does not need to prove that the owner consented to (his/her) taking or driving on ________ <insert date of alleged crime>. Rather, the prosecution must prove beyond a reasonable doubt that the owner did not consent to such taking or driving. If, after consideration of all the evidence – including any evidence of the owner’s previous consent to the taking or driving of (his/her) vehicle by the defendant or someone else – you have a reasonable doubt that the prosecution has met its burden as to consent, you must find the defendant not guilty.
Option d:

*Add to CC 1820, paragraph 3:

However, any such prior consent is a factor for you to evaluate in considering whether the prosecution has proven that _______________ <name of alleged victim> did not consent to the driving alleged by the prosecution.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – First, the CALCRIM language is confusing and misleading because it suggests that the jurors will need to decide whether or not “the owner consented to the driving or taking. . . .” This is not a question which the jurors should be told to answer. Instead, under the presumption of innocence, the only question regarding consent which the jurors should address is whether or not the prosecution has proved that the owner did not consent.

Second, the CALCRIM language inaccurately describes the statutory rule upon which it is based. VC 10851(c) states that consent “shall not be presumed or implied” because of a previous consent. Hence, at most, any instruction based on this statute should simply state that previous consent does not create a presumption of consent. Instead, the CALCRIM language absolutely precludes the jurors from relying on the prior consent “alone.” This is an unconstitutional restriction upon the jurors’ consideration of relevant and material evidence. 

However, even assuming arguendo that the CALCRIM interpretation is correct the instruction is still confusing and inaccurate because it addresses an irrelevant question: whether the owner consented. When applied to the correct question – whether the prosecution has proved that the owner did not consent – the previous consent alone would undeniably be sufficient to leave the jurors with a reasonable doubt that the prosecution had met its burden.

Improper To Present The Jurors With A False Issue – See FORECITE F 416.3 Inst 4.

Correction Of Burden Shifting Language – See FORECITE F 404.2 Inst 1; see also F 105.1 Inst 5.

Presumption Of Innocence: No Duty Of Defendant To Prove Or Disprove Anything – See FORECITE F 100.1 Inst 1.

Relating Defense Theory To Prosecution’s Burden Of Proof – See FORECITE F 400.4 Inst 1.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1821.5 Inst 2 “Injure” vs. “Damage”
*Modify CC 1821, first paragraph, as follows [added language is underlined; deleted language is stricken]:

The defendant is charged [in Count(s) _____ <insert Count No(s).>] with (damaging injuring/ [or] tampering with) a vehicle [in violation of Vehicle Code section 10852].
*Modify Alternative 1A) as follows:

[1. The defendant willfully (damaged injured/ [or] tampered with) someone else’s vehicle [or the contents of that vehicle];]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Although VC 10852 uses the term “injure” the CALCRIM “committee . . . replaced the word ‘injure’ with the word ‘damage’ because the word ‘injure’ generally refers to harm to a person rather than to property.” (CC 1821, Bench Notes.) However, the dictionary definition of damage expressly applies to both persons and property. (See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 7:3, Author’s Notes, p. 372.) Moreover, by unilaterally replacing a statutory term with its own term the CALCRIM Committee exceeded its authority. (See FORECITE PG XI(A)(3.4).)


[NOTE: This is a new entry]:

F 1850.5 Inst 3 Prior Conviction And Incarceration Must Be Found By Jurors
*Modify CC 1850 as follows:

[Delete paragraph 3 re: penal institutions]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – Given the Bench Notes’ recognition that the jury must determine whether the defendant has suffered a prior conviction and incarceration it would be constitutionally impermissible to instruct that a specific location is a penal institution. (See Apprendi v. New Jersey (2000) 530 US 466 [147 LEd2d 435; 120 SCt 2348]; see also Sandstrom v. Montana (1979) 442 US 510 [99 SCt 2450; 61 LEd2d 39].

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 1863 Note 10 Strategy Note: Claim Of Right
The CALCRIM instruction on claim of right includes several limitations which could torpedo a defense claim of right theory. These limitations include:


(1) A specific property of specific monetary amount be identified.


(2) Claim of right “does not apply if the defendant attempted to conceal the taking at the time it occurred or after the taking was discovered.”


(3) Claim of right does not apply “if the claim arose from an activity commonly known to be illegal or known by the defendant to be illegal.”

In light of these limitations counsel may not want to request CC 1863 and instead rely on the elemental definition of larceny which will inform the jury, inter alia, that the defendant took property that was not (his/her) own with the intent to deprive the owner of it permanently. The prosecution should be required to prove these definitional elements of robbery regardless of whether or not a claim of right instruction is warranted. (See generally Fiore v. White (2001) 531 US 225; In re Winship (1970) 397 US 358, 364; People v. Mower (2002) 28 C4th 457, 480; People v. Flood (98) 18 C4th 470.) “[T]he state may not label as an affirmative defense a traditional element of an offense and thereby make a defendant presumptively guilty of that offense unless the defendant disproves the existence of that element.” (People v. Neidinger (2006) 40 C4th 67, 74.)

By equating concealment with intent to steal CC 1863 turns a defense theory instruction into a windfall for the prosecution by removing the element of intent to steal from the jurors’ consideration. For example, in cases where CC 1863 is given the defendant may be convicted of theft or robbery even if he did not intend to steal provided the jury finds that the taking was concealed. On the other hand, if CC is not given that same defendant could not be convicted under the definitional elements of theft or robbery.


[NOTE: This is a new entry]:

F 2100.2 Driving Under The Influence Causing Injury – Tailoring To Facts: Persons, Places, Things And Theories 

F 2100.2 Inst 1 Driving Under The Influence Causing Injury – Specification Of Person Injured
See FORECITE F 2101.2 Inst 1.


[NOTE: This replaces the previous entry]:

F 2100.3 Inst 6 Jurors May Consider Blood Alcohol Levels Below 0.08% 
See FORECITE F 2101.3 Inst 4.


[NOTE: This replaces the previous entry]:

F 2100.3 Inst 7 Delete Argumentative Inference From Blood Alcohol Level Of 0.08% Or More
See FORECITE F 2101.3 Inst 5.


[NOTE: This is a new entry]:

F 2101 Driving With 0.08 Percent Blood Alcohol Causing Injury (VC 23153(B))
F 2101.1 Titles And Identification Of Parties
F 2101.1 Inst 1 Driving with 0.08 Percent Blood Alcohol Causing Injury – Title
See generally FORECITE F 200.1.2 Note 2, CALCRIM Motion Bank # CCM-002, CCM-003, and CCM-004.


[NOTE: This is a new entry]:

F 2101.1 Inst 2 Identification Of Prosecution And Defendant
See generally FORECITE F 100.2 Note 1 and CALCRIM Motion Bank # CCM-005 and CALCRIM Motion Bank # CCM-006.


[NOTE: This is a new entry]:

F 2101.2 Driving with 0.08 Percent Blood Alcohol Causing Injury – Tailoring To Facts: Persons, Places, Things And Theories
F 2101.2 Inst 1 Driving with 0.08 Percent Blood Alcohol Causing Injury: Specification Of Person Injured
*Modify CC 2101, Element 4, as follows [added language is underlined; deleted language is stricken]:

4. The defendant’s (illegal act/ [or] failure to perform a legal duty) caused bodily injury to another person ________ <insert name of person alleged to be injured>.
Points and Authorities

See FORECITE F 400.2 Inst 2.


[NOTE: This is a new entry]:

F 2101.3 Driving with 0.08 Percent Blood Alcohol Causing Injury – Language That Is Argumentative, Confusing, Etc.
F 2101.3 Inst 1 Jurors Must Consider Relevant Evidence

*Modify CC 2101, paragraph 4, as follows [deleted language is stricken]:

[In evaluating any test results in this case, you may consider whether or not the person administering the test or the agency maintaining the testing device followed the regulations of the California Department of Health Services.]
Points and Authorities

See FORECITE F 105.2 Inst 1.


[NOTE: This is a new entry]:

F 2101.3 Inst 2 Delete Argumentative Language
*Modify CC 2101, paragraph 13, as follows [deleted language is stricken]:

[There may be more than one cause of injury. An act causes bodily injury to another person only if it is a substantial factor in causing the injury. A substantial factor is more than a trivial or remote factor. However, it need not be the only factor that causes the injury.]
Points and Authorities

See FORECITE F 416.3 Inst 4.


[NOTE: This is a new entry]:

F 2101.3 Inst 3 Credibility Of Injured Witness (Civil Code 3333.4)
See FORECITE F 2100.3 Inst 5.


[NOTE: This is a new entry]:

F 2101.3 Inst 4 Jurors May Consider Blood Alcohol Levels Below 0.08%
*Add to CC 2101, paragraph 6, as follows:

If the evidence establishes beyond a reasonable doubt that at the time of the chemical analysis the defendant’s blood alcohol level was 0.05% or more, but fails to establish beyond a reasonable doubt that it was 0.08% or more, you may consider this blood alcohol level, along with other competent evidence, in determining whether or not defendant was under the influence at the time of the alleged offense.

If the evidence fails to prove beyond a reasonable doubt that, at the time of the chemical analysis, the defendant’s blood alcohol level was 0.05% or more, you may not rely on the blood alcohol evidence to convict defendant. You may, however, rely on it to conclude that the prosecution has not met its burden of proving beyond a reasonable doubt that defendant was under the influence.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Need For Instruction – There are two distinct offenses defined by VC 23153. One (VC 23153(a)) requires commission of an unlawful act while driving "under the influence." The other (VC 23153(b)) requires commission of an unlawful act while driving with a 0.08% or more blood alcohol level. Hence, VC 23153(a) uses a subjective measure of impairment, while VC 23153(b) uses an objective measure. (See Burg v. Muni Court (1983) 35 C3d 257, 264-65.)

The presumptions set forth in VC 23610(a) (former VC 23155(a)) relate to whether the defendant was "under the influence," and thus, they are relevant only to a VC 23153(a) charge. (VC 23153(b) sets up a separate presumption applicable to a charge based on the objective (0.08%) measure of impairment.) (See CC 2101; CC 2111.) Accordingly, even without the statutory presumptions of VC 23610(a) (former VC 23155(a)), when a violation of VC 23153(a) is charged, the prosecution is required to prove beyond a reasonable doubt that the defendant was under the influence. (In re Winship (1970) 397 US 358 [25 LEd2d 368; 90 SCt 1068].) And this, of course, requires the jury to presume that the defendant was not under the influence. (Ibid.)

It is in this context that the presumption in VC 23610 (former VC 23155) should be examined. Thus, VC 23610(a)(3) (former VC 23155(a)(3)) has been interpreted to create only a permissive inference from a blood alcohol of 0.08% or more. (See People v. Milham (1984) 159 CA3d 487, 501-05; CJ 12.61.) In other words, even if the prosecution proves beyond a reasonable doubt that the blood alcohol level was 0.08% or more when tested, this is simply one fact which the jury "may" consider in determining whether the prosecution has overcome the underlying presumption that the defendant was not under the influence.

Instructing upon the provisions of VC 23610(a)(1) (former VC 23155(a)(1)) (less than 0.05%) and VC 23610(a)(2) (former VC 23155(a)(2)) (more than 0.05% but less than 0.08%) requires caution because the underlying constitutional presumption that the defendant is not under the influence must not be diluted. Because every defendant is presumed not to be under the influence regardless of their blood alcohol level, the jury could well be confused or misled if the instructions imply that a certain blood alcohol level must be present before it can be presumed that the defendant was not under the influence. To avoid this danger, the jury could simply be instructed upon the prosecution’s burden that the blood alcohol level at the time of testing may be considered without any reference to different levels. (For this alternative, use the first three paragraphs above.)

Otherwise, each reference to a specific blood alcohol level should clearly relate the specific blood alcohol level to the jury’s consideration of the evidence and not imply that the evidence reduces the prosecution’s burden or places any burden whatsoever upon the defendant. (For this alternative, use all seven paragraphs above.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

NOTES
.05% Presumption Instruction Not Required When Prosecution Relies Upon Combined Influence Of Alcohol And Drugs (VC 23153(a)) – See People v. Andersen (1994) 26 CA4th 1241, 1250.

RESEARCH NOTE – For general form instructions relating to presumptions, see Deerings Annotated EC 600, et seq.

CALJIC NOTE: See FORECITE F 12.61b.


[NOTE: This is a new entry]:

F 2101.3 Inst 5 Delete Argumentative Inference From Blood Alcohol Level Of 0.08% Or More
*Delete CC 2101, paragraph 3, which provides:

[If the People have proved beyond a reasonable doubt that a sample of the defendant’s (blood/breath) was taken within three hours of the defendant’s [alleged] driving and that a chemical analysis of the sample showed a blood alcohol level of 0.08 percent or more, you may, but are not required to, conclude that the defendant’s blood alcohol level was 0.08 percent or more at the time of the alleged offense.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Permissive Inference As Improperly Argumentative Comment On The Evidence – A jury instruction is improperly argumentative if it directs the jury’s attention to specific evidence and "impl[ies] the conclusion to be drawn from that evidence." (People v. Harris (1989) 47 C3d 1047, 1098, fn. 31; People v. Wright (1988) 45 C3d 1126, 1137.) In other words, an instruction must not "invite the jury to draw inferences favorable to only one party from the evidence presented at trial ... [Citation.]" (People v. Carter (2003) 30 C4th 1166, 1225; see also State v. Cathey (KS 1987) 741 P2d 738, 749 ["When instructing a jury, a trial judge may not single out and give undue emphasis to particular evidence, even though the instruction states the correct principle of law"].)

Logically, this rule should preclude permissible inference instructions which simply inform the jurors about a specific inference that they "may but are not required to" make from particular evidence. As observed in a 9th Circuit opinion, "inference instructions in general are a bad idea." (U.S. v. Warren (9th Circuit 1994) 25 F3d 890, 900, Rymer, J., concurring; see also 9th Circuit Model Jury Instructions – Criminal 3.8, Comment [Direct And Circumstantial Evidence] (2000) ["Matters which might be the subject of [permissive inference] instructions are better left to argument of counsel subject to prior clearance with the court"]; but see U.S. v. Dixon (9th Cir. 2000) 201 F3d 1223, 1232-33.) "There is normally no need for the court to pick out one of several inferences that may be drawn from circumstantial evidence in order for that possible inference to be considered by the jury. Inferences can be argued without benefit of an instruction; indeed, inferences are more appropriately argued by counsel than accentuated by the court. Further, because they are a detour from the law which applies to the case, inference instructions tend to take the focus away from the elements that must be proved. In this way, they do a disservice to the goal of clear, concise and comprehensible statements of the law for lay persons on the jury. Balanced inference instructions are also difficult to craft." (Warren, 25 F3d at 900, Rymer, J., concurring.)

For example, in U.S. v. Rubio-Villareal (9th Cir. 1992) 967 F2d 294, 295-300, the jury was instructed that it could infer knowledge of contraband contained in an automobile from the fact that the defendant was the driver of the vehicle and that the contraband was found inside the vehicle and concealed in its body. The 9th Circuit concluded that the instruction was an improper comment on the evidence which suggested that the judge thought there was sufficient evidence to convict and "by focusing the jury on two isolated facts, the instruction permitted the jury to convict without considering all the evidence presented at trial." (967 F2d at 300; see also U.S. v. Beltran-Garcia (9th Cir. 1999) 179 F3d 1200, 1207 [court pointed out the dangers of permissive inference instructions and stated that "[t]he government receives very little benefit from requesting these instructions, and should be discouraged from doing so"].)

The instruction in Rubio-Villareal was held to be improper even though it specifically informed the jury that "you are never required to make this inference. It is the exclusive province of the jury to determine whether the facts and circumstances shown by the evidence in this case warrants any inference which the law permits the jury to draw." (967 F2d at 295.) Hence, the issue was not that the inference improperly shifted the burden, but rather that it improperly focused the jury’s attention on specific evidence which is often the basis used for refusing a similar defense instruction which focuses on particular evidence.

Another example is State v. Jenkins (WV 1994) 443 SE2d 244, where the jury was instructed, inter alia, as follows:

The defendant’s state of mind may be inferred from the kind of weapon used ... you may infer that the defendant intended to kill if he/she used a dangerous weapon.

The court concluded that this instruction was erroneous because it focused the jury’s deliberation on the single fact of shooting with a deadly weapon. (443 SE2d at 256.)

Similarly, State v. Olson (MN 1992) 482 NW2d 212, 215-16, held that a permissive inference of knowing possession, although constitutional, improperly gave undue emphasis to a single factor in the determination of the issue of constructive possession. (See also State v. LaBatte (MN 1992) 482 NW2d 217, 218 [permissive inference of knowing possession from defendant’s control of the automobile where the object was found was an improper focus upon only a single factor]; Minnesota Jury Instruction Guides – Criminal, CRIMJIG 20.57, comment [Additional Issue- Possession Of A Firearm] (West, 4th ed. 1999).)

As the Oregon instruction committee observed, there are several reasons not to give permissive inference instructions:

"(1) In criminal cases, these instructions may unconstitutionally shift the burden of proof on an element of the crime from the prosecution to the defense. [Citations.]

(2) Instructions on a particular piece emphasize that evidence and may imply that the jury should accept the evidence or draw the suggested inference. [Citation.]

(3) The instructions tell jurors no more than they know by the exercise of common sense.

(4) These instructions invade the jury’s responsibility as the sole trier of fact. [Citations.]" (Uniform Criminal Jury Instructions (Oregon), UCrJI User’s Guide V, 1-4.) [Inference And Evidentiary Instructions] (Oregon State Bar, 1998).)

"The judge is the only nonpartisan lawyer in the courtroom, from whom the jury may properly expect a dispassionate and unslanted statement of the pertinent law. [Citations.]" (O’Malley, Grenig & Lee, Federal Jury Practice and Instructions 8.02, [History Of Special Verdicts] p. 245 (West, 5th ed. 2000).) Hence, the "court has [a] duty to give balanced instructions..." (Id. at fn 4 [citing U.S. v. Matias (2nd Cir. 1988) 836 F2d 744.) "There should be absolute impartiality as between the People and the defendant in the matter of instructions ..." (People v. Moore (1954) 43 C2d 517, 526-27 [275 P2d 485]; accord, Reagan v. U.S. (1895) 157 US 301, 310 [39 LEd 709; 15 SCt 610].) Indeed, instructions which improperly favor the prosecution may violate the due process clause (5th and 14th Amendments) of the federal constitution. [See also FORECITE PG VII(C)(21) [Balance Between Prosecution And Defense: Due Process Requires Instructions Which Do Not Unduly Favor The Prosecution].]

In sum, an inference instruction which favors the prosecution may be subject to objection as an improper comment on the evidence.

[See also generally FORECITE F 416.3 Inst 4.]

[See also FORECITE F 370 Inst 7; F 376 Inst 3.]

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 5.4.1 [Instructions That Suggest An Opinion As To An Essential Fact, An Element Or Guilt]

FORECITE CG 5.4.2 [Argumentative Instructions Not Suggesting Opinion On Guilt]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 2101.3 Inst 6 Presumptions From And Consideration Of Blood Alcohol Level Evidence

See FORECITE F 12.61b.

[NOTE: This is a new entry]:
F 2101.4 Driving with 0.08 Percent Blood Alcohol Causing Injury – Burden Of Proof Issues
F 2101.4 Inst 1 Relating Prosecution Burden To Enumerated Elements 
See FORECITE F 2100.4 Inst 1.


[NOTE: This is a new entry]:
F 2101.4 Inst 2 Presumption Of Innocence Remains Even If Blood Alcohol Level Is 0.05% Or More
See FORECITE F 12.61c.


[NOTE: This is a new entry]:
F 2101.4 Inst 3 Mandatory Presumption From Blood Alcohol Below 0.05%
See FORECITE F 12.61d.


[NOTE: This is a new entry]:
F 2101.4 Inst 4 Rebuttable Presumption From Blood Alcohol Below 0.05%
See FORECITE F 12.61e.


[NOTE: This is a new entry]:
F 2101.4 Inst 5 No Reliance Upon Less Than 0.05% To Convict
See FORECITE F 12.61f.


[NOTE: This is a new entry]:

F 2101.5 Driving with 0.08 Percent Blood Alcohol Causing Injury – Elements And Definitions
F 2101.5 Inst 1 Driving with 0.08 Percent Blood Alcohol Causing Injury – Causation: Enumeration Of Requirements As Express Elements Of The Charge
See FORECITE F 2100.5 Inst 1.


[NOTE: This is a new entry]:

F 2101.5 Inst 2 Failure To Exercise Ordinary Care And Maintain Proper Control Of The Vehicle
See FORECITE F 2100.5 Inst 2. 


[NOTE: This is a new entry]:

F 2101.5 Inst 3 Definition Of Driving (VC 23153(a))
See FORECITE F 2100.5 Inst 3.


[NOTE: This is a new entry]:

F 2101.5 Inst 4 Separate Enumeration Of Combined Elements; Tailoring To Facts
*Modify CC 2101, Elements, as follows [added language is underlined; deleted language is stricken]:

1. The defendant drove a vehicle _______________ <describe vehicle>;

2. When (he/she) drove, the defendant’s blood alcohol level was 0.08 percent or more by weight his or her mental or physical abilities were so impaired that he or she was no longer able to drive a vehicle with the caution of a sober person, using ordinary care, under similar circumstances;

3. The impairment of the defendant’s driving was caused because the defendant’s blood alcohol level was 0.08 percent or more by weight; 

3 4. When the defendant was In addition to driving with that blood alcohol level, (he/she) also (committed an illegal act/ [or] neglected to perform a legal duty);

5. The [act committed was illegal] [the failure to act violated a legal duty]. To prove the defendant’s (act/failure to perform an act) was illegal, the prosecution must prove all of the following beyond a reasonable doubt:
[Insert elements of alleged predicate crime];
AND

6. The defendant’s (illegal act/ [or] failure to perform a legal duty) caused bodily injury to another person _______________ <name of alleged victim>.
Points and Authorities

See FORECITE F 2100.5 Inst 4.


[NOTE: This is a new entry]:

F 2101.5 Inst 5 Incorporate Definition In Element
*Modify CC 2101, paragraph 7, as follows [added language is underlined]:

[The People [also] allege that the defendant failed to perform the following legal (duty/duties) while driving the vehicle: (the duty to exercise ordinary care at all times and to maintain proper control of the vehicle/ ____________ <insert other duty or duties alleged>).] [Using ordinary care means using reasonable care to prevent reasonably foreseeable harm to someone else. A person fails to exercise ordinary care if he or she (does something that a reasonably careful person would not do in the same situation/[or] fails to do something that a reasonably careful person would do in the same situation).]
Points and Authorities

See FORECITE F 417.5 Inst 2.


[NOTE: This is a new entry]:

F 2101.5 Inst 6 Multiple Injuries (VC 23558, formerly VC 23182)

See FORECITE F 2100.5 Inst 6.


[NOTE: This is a new entry]:

F 2101.5 Inst 7 Applicable VC Violations Must Be Referenced In Respect To Felony DUI Counts (VC 23558 former VC 23182)
*When appropriate, modify Element 3 of CC 2101 to provide as follows [added language is underlined]:

3. When the defendant was driving with that blood alcohol level, (he/she) also (committed an illegal act/ [or] neglected to perform a legal duty); namely a violation of __________<insert specific violation relied upon by prosecution>;

Points and Authorities

See FORECITE F 2100.5 Inst 7.


[NOTE: This is a new entry]:

F 2101.6 Driving with 0.08 Percent Blood Alcohol Causing Injury – Defense Theories
F 2101.6 Inst 1 Pinpoint Instruction – Driving
See FORECITE F 2100.6 Inst 3.


[NOTE: This is a new entry]:

F 2101.6 Inst 2 Felony Driving Under The Influence: Failure To Advise That Breath Sample Not Retained (VC 23153(a))
See FORECITE F 2100.6 Inst 4.


[NOTE: This is a new entry]:

F 2101.6 Inst 3 Necessity As Defense To Drunk Driving (VC 23152/VC 23153)
See FORECITE F 2100.6 Inst 5.


[NOTE: This is a new entry]:

F 2101.6 Inst 4 Drunk Driving: Defense Theory That Conduct Was Caused By Psychiatric Disorder

See FORECITE F 2100.6 Inst 6.


[NOTE: This is a new entry]:

F 2101.6 Inst 5 Pinpoint Instruction When Defendant And Police Blood Alcohol Tests Conflict
See FORECITE F 2100.6 Inst 7. 


[NOTE: This is a new entry]:

F 2101.6 Inst 6 Drunk Driving: Necessity – Applicability Based On Potential For Harm Not Actual Harm
See FORECITE F 2100.6 Inst 8. 


[NOTE: This is a new entry]:

F 2101.6 Inst 7 Drunk Driving (DUI): Breathalyzer Gender Bias
See FORECITE F 2100.6 Inst 9.


[NOTE: This is a new entry]:

F 2101.6 Inst 8 Partition Ratios: Evidence Admissible As To Urine Test
See FORECITE F 2100.6 Inst 10.


[NOTE: This is a new entry]:

F 2101.6 Inst 9 Jurors Must Consider Whether Testing Regulations Were Followed
See FORECITE F 2100.6 Inst 11.


[NOTE: These are new entries]:

F 2101.7 DRIVING WITH 0.08 PERCENT BLOOD ALCOHOL CAUSING INJURY – PRELIMINARY FACT ISSUES [RESERVED]
F 2101.8 DRIVING WITH 0.08 PERCENT BLOOD ALCOHOL CAUSING INJURY – UNANIMITY/DUPLICITY/MULTIPLICITY [RESERVED]

F 2101.9 DRIVING WITH 0.08 PERCENT BLOOD ALCOHOL CAUSING INJURY – LESSER OFFENSE ISSUES [RESERVED]

[NOTE: This is a new entry]:

F 2101 NOTES

F 2101 Note 1 Driving with 0.08 Percent Blood Alcohol Causing Injury – CALCRIM Cross-References And Research Notes
CALCRIM Cross-References:
CALCRIM 2111 [Driving With 0.08 Percent Blood Alcohol (VC 23152(b))]

CALCRIM 2113 [Driving With 0.05 Percent Blood Alcohol When Under 21 (VC 23140(a))]

CALCRIM 2125 [Driving Under the Influence or With 0.08 Percent Blood Alcohol: Prior Convictions (VC 23550, 23550.5 & 23566)]

CALCRIM 2126 [Driving Under the Influence or With 0.08 Percent Blood Alcohol: Prior Convictions – Bifurcated Trial (VC 23550, 23550.5 & 23566)]

Research Notes:
See CLARAWEB Forum, Vehicle Offenses—Series 2100.

See Annotation, Validity, construction, and application of statutes directly proscribing driving with blood-alcohol level in excess of established percentage, 54 ALR4th 149 and Later Case Service.

See Annotation, Challenges to use of breath tests for drunk drivers based on claim that partition or conversion ratio between measured breath alcohol and actual blood alcohol is inaccurate, 90 ALR4th 155 and Later Case Service.


[NOTE: This is a new entry]:

F 2101 Note 2 Challenge To Presumption Instruction In Absence Of Expert Testimony
When the prosecution seeks to establish the defendant’s blood alcohol level at the time of the driving based on later testing expert testimony may be necessary and in the absence of such testimony the evidence may be insufficient to support a presumption instruction. (See People v. Beltran (2007) 157 CA4th 235, 243.) 

See also FORECITE F 2010.3 Inst 6.


[NOTE: This is a new entry]:

F 2101 Note 3 Reversible Error To Instruct Where Breath Analysis Is Less Than Statutory Minimum (VC 23152(a)/VC 23153(a)/VC 23610 (former VC 23155))

See FORECITE F 2100 Note 15. 


[NOTE: This is a new entry]:

F 2101 Note 4 Partition Ratio Presumption (VC 23152(a)/VC 23153(a)/VC 23610 (former VC 23155))
See FORECITE F 2100 Note 16.


[NOTE: This is a new entry]:

F 2101 Note 5 Consciousness Of Guilt From Defendant’s Refusal To Submit To Blood Or Sobriety Tests

See FORECITE F 2100 Note 6.


[NOTE: This is a new entry]:

F 2101 Note 6 Felony Drunk Driving: Sua Sponte Duty To Define "Speeding" When It Is An Element Of The Charge
See FORECITE F 2100 Note 7.


[NOTE: This is a new entry]:

F 2101 Note 7 Drunk Driving: Wobbler Reduced To Misdemeanor Is Not Prior Felony Conviction (Former VC 23175.5 – Now VC 23550.5)
See FORECITE F 2100 Note 8.


[NOTE: This is a new entry]:

F 2101 Note 8 Drunk Driving: Applicability Of Accomplice Liability – Co-Perpetrator (PC 191.5/PC 192(c)(3))
See FORECITE F 2100 Note 9.


[NOTE: This is a new entry]:

F 2101 Note 9 Drunk Driving: Aiding And Abetting Liability – Intoxication To Negate Knowledge And Intent
See FORECITE F 2100 Note 10.


[NOTE: This is a new entry]:

F 2101 Note 10 DUI: Breath Test Observation Requirement (VC 23152)
See FORECITE F 2100 Note 11.


[NOTE: This is a new entry]:

F 2101 Note 11 DUI: Causing Serious Bodily Injury Is Not A "Crime of Violence"
See FORECITE F 2100 Note 12. 


[NOTE: This is a new entry]:

F 2101 Note 12 DUI: Suspension Of License (VC 13353) For Refusing Test (VC 23612)
See FORECITE F 2100 Note 13.


[NOTE: This is a new entry]:

F 2101 Note 13 Drunken Driving (DUI): Defense Burden To Show Blood Test Not Properly Performed
See FORECITE F 12.61 n4.


[NOTE: This is a new entry]:

F 2101 Note 14 Admissibility Of Blood Alcohol Test That Fails To Comply With Regulations
See FORECITE F 12.61 n5.


[NOTE: This is a new entry]:

F 2101 Note 15 Partition Ratios: Evidence Admissible As To Urine Test
See FORECITE F 12.61 n6. 


[NOTE: This is a new entry]:

F 2112.6 Inst 4 Participation In Narcotic Treatment Program As Defense To Driving While Addicted
*Add to CC 2112:

The defendant contends that (he/she) is not guilty of driving while addicted because (he/she) was participating in an approved narcotic treatment program at the time. The prosecution must prove that the defendant was not participating in such a treatment program, the defendant does not need to prove that (he/she) was. If you have a reasonable doubt that the prosecution has proved the defendant was not in a treatment program you must find the defendant not guilty.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Right To Instruction – See VC 23152(c); see also FORECITE F 315.1.2 Inst 2.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 2130 Note 12 Request For Identification Of Person Drawing Blood Does Not Violate Implied Consent Law
See Ross v. DMV (1990) 219 CA3d 398, 402-03. 


[NOTE: This is a new entry]:

F 2150 Note 2 Propriety Of Restitution
See People v. Carbajal (1995) 10 C4th 1114, 1120-21.


[NOTE: This is a new entry]:

F 2200.5 Inst 3 Negligent Driving Is Not Reckless Driving
*Add to CC 2200:

Even if the prosecution proves that the defendant was grossly negligent that would not alone be sufficient to prove the defendant acted recklessly.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Right To Instruction – See People v. Allison (1950) 101 CA2d Supp 932.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 2200 Note 3 Jury Should Not Be Informed Of Reason For Revocation
See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 9:11, Defense Perspective, p. 489.


[NOTE: This is a new entry]:

F 2221.9 Driving Without A License – Lesser Offense Issues

F 2221.9 LIO Note 1 Failure To Present Driver’s License As Lesser Included Offense
Failure to present a driver’s license (CC 2221) should be considered a lesser included offense of driving without a license (CC 2222).


[NOTE: This is a new entry]:

F 2222.9 Failing To Present Driver’s License – Lesser Offense Issues

F 2222.9 LIO Note 1 Failure To Present Driver’s License As Lesser Included Offense
See FORECITE F 2221.9 LIO Note 1.


[NOTE: This is a new entry]:

F 2240 NOTES

F 2240 Note 1 Failure To Appear (VC 40508(a)) – CALCRIM Cross-References And Research Notes [RESERVED]


[NOTE: This is a new entry]:

F 2240 Note 2 Disposition Of Underlying Violation Does Not Matter
The bracketed language in CC 2240, paragraph 4 should always be given since the disposition of the violation should never be relevant.


[NOTE: This is a new entry]:

F 2300.6 Inst 4 Minimal Movement Within A Residence Is Not Transportation
*Add to CC 2300 paragraph 4:

However, minimal movement within a residence or other confined area does not constitute transportation.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The CALCRIM language defining transportation is potentially misleading because the phrase “even if the distance is short” could be interpreted to apply to minimal movement from one location to another within a residence or confined area. (See People v. Ormiston (2003) 105 CA4th 676, 684-85.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 2300 Note 15 Usable Amount Element Should Be Required For Possession Of Controlled Substance Crimes
See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 9:1, Author’s Notes, p. 415.


[NOTE: This is a new entry]:

F 2301.6 Inst 5 Minimal Movement Within A Residence Is Not Transportation
See FORECITE F 2300.6 Inst 4.


[NOTE: This is a new entry]:

F 2315.6 Inst 2 Minimal Movement Within A Residence Is Not Transportation
See FORECITE F 2300.6 Inst 4.


[NOTE: This is a new entry]:

F 2302.3 Possession For Sale Of Controlled Substance – Language That Is Argumentative, Confusing, Etc. 
F 2302.3 Inst 1 Modification Of Argumentative Definition Of Possession 
*Modify CC 2302 paragraph 7, sentence 2, as follows [added language is underlined; deleted language is stricken]:

It is enough A person has possession of something if the person has (physical control over it/ [or] the right to control it), either personally or through another person.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The CALCRIM instruction which purports to define possession (CC 2302 paragraph 7) is argumentative, incomplete and potentially misleading because it includes language which describes what is not possession; i.e., “a person does not need to actually hold or touch something to possess it.” This language is an argumentative comment on the evidence through which the judge is effectively arguing the case on behalf of the prosecutor. The trial judge should not become an advocate in the guise of instructing the jury. (People v. Cummings (1993) 4 C4th 1233, 1305; see also F 416.3 Inst 4 [Improper Argumentative And Duplicative Reference To Matters Which The Prosecution Does "Not Have To Prove"] [discussing additional grounds upon which instructions on matters that do not need to be proved are argumentative and duplicative].

Moreover, instruction that a matter need not be proven improperly implies that the evidence should be given no weight at all. (Cf., People v. Garceau (1993) 6 C4th 140, 193 [improper for an instruction to imply the weight to be given to specific evidence].) Even if a fact does not need to be proven as an element of the offense, it may still be relied upon by the defense. (See, e.g., Martin v. Ohio (1987) 480 US 228 [94 LEd2d 267; 107 SCt 1098].)

The defendant must be given a meaningful opportunity to present a defense. (See California v. Trombetta (1984) 467 US 479, 485 [104 SCt 2528; 81 LEd2d 413]; see also FORECITE CG 4.5.) And, due process principles require instructions be fair and balanced as between the defense and prosecution. (See Wardius v. Oregon (1973) 412 US 470 [37 LEd2d 82; 93 SCt 2208]; see also FORECITE CG 6.5.) Commenting that certain matters need not be proven by the prosecution without also commenting that such matters may still be considered in favor of the defense unfairly favors the prosecution over the defense. (See also F 416.3 Inst 4.)

See also FORECITE F 416.3 Inst 7 [Argumentative Language Should Be Balanced To Assure Jurors Consider All Relevant Evidence]. 

Requirement Of "Physical" Control – See FORECITE F 2302.5 Inst 3 [Actual Possession Requires Physical Control Or The Right To Control].

Deletion Of Theory Of Possession Not Relied Upon By The Prosecution – See FORECITE PG V(A)(2.2) [Judge's Duty To Not Instruct On Inapplicable Theories]; see also PG X(E)(16) [Errors In Superfluous Or Irrelevant Instructions].

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 4.5 [Right To Present Evidence And Fair Opportunity To Defend]

FORECITE CG 6.5 [Instructions Must Be Balanced Between Defense and Prosecution]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

ALERT: See Caveat and Strategy Notes at end of F 416.3 Inst 4.


[NOTE: This is a new entry]:

F 2302.3 Inst 2 Possession: What The Prosecution Does Not Need To Prove – Instruction Should Be Balanced
*Add to CC 2302, paragraph 7 if request to delete is denied:

However, [any evidence that] [the fact that] the defendant did not touch or hold the _____________ <insert object allegedly possessed> is a factor to consider in attempting to decide whether the prosecution has proved beyond a reasonable doubt that the defendant [physically controlled] [or] [had the right to control] the _____________ <insert object allegedly possessed>.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Matters Not Necessary To Prove: Need For Balance – If the jurors are instructed on specific factual matters which the prosecution does not need to prove regarding possession (but see FORECITE F 2302.3 Inst 1), then the instruction should be balanced and clarified to assure the jurors do consider the specified matter in deciding whether the prosecution has proven all essential facts and elements of the charged offense. (See Martin v. Ohio (1987) 480 US 228 [94 LEd2d 267; 107 SCt 1098].)

Also, without such language the instruction will improperly favor the prosecution in violation of the requirement that the instructions be balanced, otherwise the instruction will be improperly argumentative. (See Cool v. United States (1972) 409 US 100, 103 n 4 [34 LEd2d 335; 93 SCt 354] [reversible error to instruct jury that it may convict solely on the basis of accomplice testimony but not that it may acquit based on the accomplice testimony]; People v. Moore (1954) 43 C2d 517, 526-27 [275 P2d 485] ["There should be absolute impartiality as between the People and the defendant in the matter of instructions"]; Reagan v. United States (1895) 157 US 301, 310 [15 SCt 610; 39 LEd 709]; see also Wardius v. Oregon (1973) 412 US 470 [93 SCt 2208; 37 LEd2d 82].)

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization --To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 6.5 [Instructions Must Be Balanced Between Defense and Prosecution]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 2302.5 Inst 3 Actual Possession Requires Physical Control Or The Right To Control
*Modify CC 2302, paragraph 7, sentence 2, as follows [added language is underlined]:

Option a [prosecution relying on both actual and constructive possession]:

It is enough if the person has (physical control over it/ [or] the right to physically control it), either personally or through another person.]
Option b [prosecution relying only on actual possession]:

It is enough if the person personally has (physical control over it/ [or] the right to control it), either personally or through another person.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – People v. Montero (2007) 155 CA4th 1170, 1177 concluded that the definition of possession in CC 2302 is correct. However, the issue before the Montero court was whether possession requires dominion and control. The question of whether or not actual possession requires “physical” control was not considered or addressed in the Montero opinion and, therefore, is not controlling on that issue. (See People v. Superior Court (Marks) (1991) 1 C4th 56, 65-66.)

Moreover, in so concluding, Montero relied on CJ 12.00 and 12.01 which define actual possession as requiring that the person “knowingly exercise physical control. . . .” Moreover, the California Supreme Court has held that the CJ 12.00 definition “accurately restated the law.” (People v. Morales (2001) 25 C4th 34, 47-48.)

Hence, under Auto Equity Sales Inc. v. Superior Court (1962) 57 C2d 450 trial courts should be required to follow the definition of actual possession approved by the California Supreme Court over the one approved by an intermediate appellate court (i.e., Montero). In sum, CC 2302 should be modified as set forth above.

Deletion Of Argumentative Language – For a discussion of Option b, above, see FORECITE F 2302.3 Inst 1.

Jury Should Not Be Instructed On Theory Of Possession Unsupported By The Evidence – It is error to instruct on a factual theory of guilt that is not supported by the evidence. (See People v. Guiton (1993) 4 C4th 1116; see also FORECITE PG X(B)(3)-(5).)

Definition Of Possession Should Be Balanced – See FORECITE F 2302.3 Inst 2.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 6.5 [Instructions Must Be Balanced Between Defense and Prosecution]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 2303 Note 5 Pinpoint Instruction When Underlying Felony Is Possession Of Drugs And Defendant Is Not Present
See CC 3131, Related Issues [suggesting use of pinpoint instruction]; see also CJ 17.16.2 [pinpoint instruction tracking People v. Bland (1995) 10 C4th 991].


[NOTE: This is a new entry]:

F 2303 Note 6 Whether Heller Applies To Firearm Enhancement
District of Columbia v. Heller (2008) 554 US 570 [171 LEd2d 637; 128 SCt 2783] exempts felony conduct from the Second Amendment’s right to bear arms. However, it may be argued that the Second Amendment should apply an enhancement for being armed versus actually using a firearm.


[NOTE: This replaces the previous entry]:

F 2305 Note 1 Momentary Possession: CALCRIM Cross References And Research Notes
This defense may also apply to possession of contraband other than controlled substances. (See, e.g., CC 2510 and CC 2513 [illegal firearms].) CC 2305 could be used for illegal weapons other than firearms. 


[NOTE: This is a new entry]:

F 2330.5 Inst 4 Knowledge Of Controlled Substance Being Manufactured 
See FORECITE F 2331.5 Inst 1.


[NOTE: This is a new entry]:

F 2331.5 Inst 1 Knowledge Of Controlled Substance Being Manufactured 
*Modify CC 2331 as follows: delete paragraph 4 and add as Element 3:

3. When the defendant made the offer (he/she) knew which specific controlled substance was involved.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – See People v. Coria (1999) 21 C4th 868, 881 [modified version of CJ 12.09.1 held to be error “[b]ecause a person is not guilty of manufacturing methamphetamine if he does not know that methamphetamine is the substance being manufactured . . .”]. (See also FORECITE F 2330.5 Inst 2.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 2331 NOTES

F 2331 Note 1 Cross References
See FORECITE F 2330 et seq. 


CC 2360 Revision History
In the April 2010 revisions CC 2360 was revised in light of People v. Mentch (2008) 45 C4th 274 to require the prosecution to prove beyond a reasonable doubt that the defendant was not authorized to possess or transport marijuana for medical purposes.


[NOTE: This is a new entry]:

F 2360.6 Inst 6 Minimal Movement Within A Residence Is Not Transportation
See FORECITE F 2300.6 Inst 4.


[NOTE: This is a new entry]:

F 2361.6 Inst 4 Minimal Movement Within A Residence Is Not Transportation
See FORECITE F 2300.6 Inst 4.


[NOTE: This is a new entry]:

F 2362.6 Inst 2 Minimal Movement Within A Residence Is Not Transportation
See FORECITE F 2300.6 Inst 4.


[NOTE: This is a new entry]:

F 2363 OFFERING TO TRANSPORT OR GIVE AWAY MARIJUANA: MORE THAN 285 GRAMS (HS 11360(A)) – DEFENSE THEORIES
F 2363.6 Inst 1 Minimal Movement Within A Residence Is Not Transportation
See FORECITE F 2300.6 Inst 4.


[NOTE: This replaces the 8th paragraph in the Points and Authorities; the reset of the entry remains the same]:

F 2764.2 Inst 1 Escape: Prosecution Should Be Required To Disprove Necessity Defense Beyond A Reasonable Doubt

Furthermore, in People v. Salas (2006) 37 C4th 967 the Court made it clear that even if a defense does not negate an element of the charge, it still must be disproved by the prosecution. In Salas, the court held that knowledge (or criminal negligence) was an affirmative defense and not an element of securities fraud under Corp. Code 25110. (Salas, 37 C4th at 981-82.) And, because the facts relating to the defense would typically be known to the defendant, Salas assigned the burden of coming forward with evidence to the defendant. However, the court did not place the burden of proof on the defendant. Instead, the Court held that the prosecution must disprove the defense beyond a reasonable doubt. (Id. at 982-83.) Thus, even though the affirmative defense in Salas did not bear on any element of the charged crime, the burden of proof was properly imposed on the prosecution because it did bear on the defendant’s conduct.


[NOTE: This is a new entry]:

SERIES 2900 VANDALISM, LOITERING, TRESPASS, AND OTHER MISCELLANEOUS OFFENSES
A. VANDALISM
F 2902 Inst 1 “Injure” vs. “Damage”
*Modify CC 2902 paragraph 1 as follows [added language is underlined; deleted language is stricken]:

The defendant is charged [in Count(s) _____ ] with (taking down[,]/[or] removing [,]/ [or] damaging injuring[,]/ [or] obstructing/severing/making an unauthorized connection to) a (telegraph/telephone/cable television/electrical) line [in violation of Penal Code section 591].
*Modify Alternative 1A as follows:

[1. The defendant willfully (damaged injured/ [or] tampered with) someone else’s vehicle [or the contents of that vehicle];]
Points and Authorities

See FORECITE F 1821.5 Inst 2.


[NOTE: This is a new entry]:

SERIES 2900 VANDALISM, LOITERING, TRESPASS, AND OTHER MISCELLANEOUS OFFENSES
C. TRESPASS
F 2930 Inst 1 “Injure” vs. “Damage”
*Modify CC 2930, Elements 2 and 3 as follows [added language is underlined; deleted language is stricken]:

2. When the defendant entered, (he/she) intended (to damage injure someone else’s property [or property right]/ [or] to interfere with, obstruct, or damage injure a lawful business or occupation carried on by the (owner of the land[,]/ [or] owner’s agent[,]/ [or] person in lawful possession of the land));

AND

3. The defendant actually did (damage injure someone else’s property [or property right]/ [or] interfere with, obstruct, or damage injure a lawful business or occupation carried on by the (owner of the land[,]/ [or] owner’s agent[,]/ [or] person in lawful possession of the land)).
Points and Authorities

See FORECITE F 1821.5 Inst 2.


[NOTE: This replaces the previous entry]:

F 3100 Note 6 Jury Determination Of Factual Issues Related To Prior Convictions
In People v. McGee (2006) 38 C4th 682 the California Supreme Court held that the judge, not the jury, should decide factual issues within alleged prior convictions. However, the voting breakdown of the United States Supreme Court in Apprendi v. New Jersey (2000) 530 US 466 [147 LEd2d 435; 120 SCt 2348], suggests that Almendarez-Torres v. U.S. (1998) 523 US 224 [140 LEd2d 350; 118 SCt 1219] upon which McGee relied, is no longer good law and that all factual determinations relating to prior conviction allegations are for the jury. (See Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 11:1, Author’s Notes, p. 541.)

But see FORECITE F 3103 Note 6.


[NOTE: This replaces the 2nd paragraph [Propriety Of The Instruction]; the rest of the entry remains the same]:

F 3115.3 Inst 1 Arming: Elements Of “Facilitative Nexus”
Propriety Of The Instruction – In People v. Pitto (2008) 43 C4th 228, 239-40 the California Supreme Court acknowledged that an arming allegation under PC 12022 requires proof of a “facilitative nexus” between the firearm and the drug possession which requires the firearm to have a “purpose or effect” with respect to the commission of the charged offense. Thus, the evidence must establish that “(1) a defendant, while perpetrating a drug offense, knows of the presence and location of a firearm near the drugs, (2) the proximity of the gun to the drugs is not the result of mere accident or happenstance, and (3) the defendant is in a position to use the gun offensively or defensively to aid in the commission of the offense. . . .” (Id. at 240; see also Levenson & Recciardulli, California Criminal Jury Instruction Handbook (West 2010-2011), § 11:3, p. 548.)


[NOTE: This is a new entry]:

F 3115 Note 15 Whether Heller Applies To Firearm Enhancement

See FORECITE F 2303 Note 6.


[NOTE: This is a new entry]:

F 3116.3 Inst 2 Arming: Elements Of “Facilitative Nexus”
See FORECITE F 3115.3 Inst 1.


[NOTE: This is a new entry]:

F 3116 NOTES
F 3116 Note 1 Whether Heller Applies To Firearm Enhancement

See FORECITE F 2303 Note 6.


[NOTE: This is a new entry]:

F 3117 NOTES
F 3117 Note 1 Whether Heller Applies To Firearm Enhancement

See FORECITE F 2303 Note 6.


[NOTE: This is a new entry]:

F 3130 Note 7 Whether Heller Applies To Firearm Enhancement

See FORECITE F 2303 Note 6.


[NOTE: This is a new entry]:

F 3131 Note 2 Whether Heller Applies To Firearm Enhancement

See FORECITE F 2303 Note 6.


[NOTE: This is a new entry]:

F 3132 NOTES
F 3132 Note 1 Whether Heller Applies To Firearm Enhancement

See FORECITE F 2303 Note 6.


[NOTE: This is a new entry]:

F 3145.5 Note 3 Weapon Use: Nexus Requirement
There is no sua sponte duty to instruct, beyond the provisions of CJ17.15, that there must be a facilitative nexus between the possession of illegal drugs and a firearm, or that, if defendant's testimony was credited, the proximity of the gun to the drugs was accidental and coincidental and had no purpose or effect as to the drug offenses. (People v. Pitto (2008) 43 C4th 228, 240.)

However, modification of the CALCRIM instruction (CC 3145) may be necessary. (See FORECITE F 3115.3 Inst 1.)


[NOTE: This is a new entry]:

F 3146 Note 15 Instructions Should Assure That Jurors Understand Which Counts Require Defendant To Personally Use A Firearm
See FORECITE F 1402 Note 4.


[NOTE: This replaces the previous entry]:

F 3161 Note 1 Great Bodily Injury Resulting In Coma
The phrase "of a permanent nature" in PC 12022.7(b) refers to paralysis, not to injuries causing the victim to become comatose. (People v. Tokash (2000) 79 CA4th 1373, 1378 [victim’s coma chemically induced to prevent brain swelling]; see also People v. Cabral UNPUB’D (2008, G038431) 2008 Cal. App. Unpub. LEXIS 4257 [GBI applied when victim was in a semi-comatose state].)

CALJIC NOTE: See FORECITE F 17.20 n9.


[NOTE: This is a new entry]:

F 3402 Inst 4 Duress Applies To Threat Of Great Bodily Injury
*Modify CC 3402, paragraph 1, sentence 2 to provide as follows [added language is underlined]:

The defendant acted under duress if, because of threat or menace, (he/she) believed that (his/her/ [or] someone else’s) life would be in immediate danger or that (he/she) would suffer great bodily injury if (he/she) refused a demand or request to commit the crime[s].
Modify paragraph 2, sentence 1 to provide as follows:

The defendant’s belief that (his/her/ [or] someone else’s) life was in immediate danger or that (he/she) would suffer great bodily injury must have been reasonable.
Modify paragraph 3 to provide as follows:

A threat of future harm is not sufficient; the danger to life or the threat of great bodily injury must have been immediate.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – There is a conflict among the cases on the requisite of whether fear of great bodily injury will justify a duress defense. (See CC 3402, Related Issues.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This is a new entry]:

F 3403 NOTES

F 3403 Note 1 “Medical Necessity” Defense For Possession Of Marijuana
See CC 2360 and FORECITE F 2360 et seq.


[NOTE: This is a new entry]:

F 3406 Inst 5 Mistake Of Fact: Deletion Of Terms “General” and “Specific” Intent
Modify CC 3406 as follows: Delete references to “General” or “Specific” intent in the title and/or body of the instruction.

Points and Authorities

See FORECITE PG XI(H).


[NOTE: This is a new entry]:

F 3406 Note 4 Even If Knowledge Of Age Is Not An Element Of The Charge, Mistake Of Fact May Be An Affirmative Defense
When knowledge of the victim’s age is an element of the charge the prosecution must prove that element beyond a reasonable doubt. (See, e.g., CC 1070; People v. Hernandez (1964) 61 C2d 529, 535-36.)

Moreover, even if knowledge of age is not an element, a good faith mistake of fact regarding the victim’s age may be an affirmative defense which the defendant is obligated to prove by a preponderance of evidence. (See People v. Jennings (2004) 34 C4th 254.)


[NOTE: Add as 6th paragraph:]

F 3425 Inst 2 Instruction That Jurors “Should” Find Consciousness If The Defendant Acted As If Conscious As Improper Presumption And Argumentative
Finally, the CALCRIM language also conflicts with People v. Newton (1970) 8 CA3d 359, 376:

‘Unconsciousness,’ as the term is used in the rule just cited, need not reach the physical dimensions commonly associated with the term (coma, inertia, incapability of locomotion or manual action, and so on); it can exist – and the above-stated rule can apply – where the subject physically acts in fact but is not, at the time, conscious of acting.

If a defendant who physically acts as if conscious can actually be unconscious then CALCRIM’s language cannot be correct.


[NOTE: This replaces the previous entry]:

F 3426 Inst 3 Deletion Of Misleading “Assuming The Risk” Language
*Modify CC 3426, paragraph 2, as follows [deleted language is stricken]:

A person is voluntarily intoxicated if he or she becomes intoxicated by willingly using any intoxicating drug, drink, or other substance knowing that it could produce an intoxicating effect, or willingly assuming the risk of that effect.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The “assuming the risk” language could erroneously mislead the jurors into concluding that the defendant must assume the risk of being convicted even though his intoxication precluded his formation of a required intent or mental state. Thus, the instruction may improperly allow conviction without requiring the jurors to find all essential facts and elements of the charge. (See In re Winship (1970) 397 US 358 [25 LEd2d 368; 90 SCt 1068].)

Moreover, the assumption of risk language is superfluous irrelevant wording which risks misleading the jury to the defendant’s prejudice. (See FORECITE F 625.2 Inst 5.)

Delete “Voluntary” – See FORECITE F 625.2 Inst 5.

See also FORECITE F 103.2 Inst 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 7.2 [Jury’s Duty To Fully And Fairly Apply The Law]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry]:

F 3426 Inst 6 Deletion Of The Terms “Voluntary” And “Assumption Of Risk” In Describing Intoxication

*Modify CC 3426 as follows:

[Delete the term “voluntary” unless voluntariness is an issue]

Points and Authorities

See FORECITE F 625.2 Inst 5.


[NOTE: This replaces the previous entry]:

F 3427 Inst 1 Modification Of Burden Shifting Language
*Replace CC 3427 with the following [CC 3400 adaption]:

The prosecution must prove that the defendant committed ____________ <insert crime[s] charged> with ___________________ <insert general intent, specific intent or mental state required>. The defendant contends that (he/she) did not have the required [intent] [and] [mental state] due in whole or part to (his/her) [involuntary] intoxication. However, the defendant does not need to prove that (he/she) did not have the required [intent] [and] [mental state].

If you have a reasonable doubt about whether the defendant committed the crime with ___________________ <insert general intent, specific intent or mental state required>, you must find the defendant not guilty.
Points and Authorities

Need To Specify Whether Intoxication Is Voluntary Or Involuntary – Unless the involuntary nature of the intoxication is relevant, there is no need to specify whether it is involuntary or voluntary.

See FORECITE F 3402 Inst 1.


[NOTE: This is a new entry]:

F 3427 Inst 4 Deletion Of Misleading “Assuming The Risk” Language
*Modify CC 3427, paragraph 2, as follows [deleted language is stricken]:

A person is voluntarily intoxicated if he or she becomes intoxicated by willingly using any intoxicating drug, drink, or other substance knowing that it could produce an intoxicating effect, or willingly assuming the risk of that effect.
Points and Authorities

See FORECITE F 3426 Inst 3.


[NOTE: This is a new entry]:

F 3427 Inst 5 Knowing Ingestion Of Prescription Medication Without Knowledge Of Its Intoxicating Effect 
Alternative a:

*Replace CC 3427 with the following [CC 3400 adaption]:

The prosecution must prove that the defendant committed ________ <insert crime[s] charged> with ________ <insert specific intent or mental state required>. The defendant contends that (he/she) did not have the required [intent] [and] [mental state] due in whole or part to (his/her) intoxication which resulted when (he/she) knowingly ingested a prescription medication but did not know or have reason to anticipate its intoxicating effect. However, the defendant does not need to prove that (he/she) did not have the required [intent] [and] [mental state].
If, after consideration of all the evidence, including any evidence of defendant’s intoxication, you have a reasonable doubt about whether the defendant committed the crime with _________ <insert specific intent or mental state required>, you must find the defendant not guilty.

Alternative b:

Add to CC 3227:

Involuntary intoxication may also result from the knowing ingestion of prescription medication without knowing or having reason to anticipate its intoxicating effect. 
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The CALCRIM instruction on involuntary intoxication is inadequate because it fails to provide that a person can be involuntarily intoxicated if he or she knowingly ingested a prescription medication but did not know or have reason to anticipate its intoxicating effect. (See People v. Chaffey (1994) 25 CA4th 852, 857.)

Need To Specify Whether Intoxication Is Voluntary Or Involuntary – Unless the involuntary nature of the intoxication is relevant, there is no need to specify whether it is involuntary or voluntary. (See FORECITE F 625.2 Inst 5.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

Unpublished Opinion Note: See People v. Holloway DEPUB’D (2008) 164 CA4th 269.


[NOTE: This is a new entry]:

F 3427 Note 2 No Reference To Whether Or Not Intoxication Was Voluntary Unless That Issue Is Raised By The Evidence
See FORECITE F 625.2 Inst 5. 


[NOTE: This is a new entry]:

F 3428 Inst 6 Mental Impairment: Deletion Of Terms “General” and “Specific” Intent
Modify CC 3428 as follows: Delete references to “General” or “Specific” intent in the title and/or body of the instruction.

Points and Authorities

See FORECITE PG XI(H).


[NOTE: This is a new entry]:

F 3500.2 Inst 5 Adaption Of Unanimity Instruction To Multiple Counts
Add to substantive elements instruction when appropriate:

You may not find the defendant guilty of Count(s) ________ <insert Count No(s).> unless you all agree as to each such count that the People have proved that the defendant ________ <insert actus reus and required agreement, e.g., received, concealed or withheld from its owner at least one item of property that had been stolen, and you all agree on which item of property has been received, concealed or withheld as to each count>.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – See FORECITE F 1750.8 Inst 1.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 12.2 [Duplicity/Unanimity]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: This replaces the previous entry]:

F 3516 Note 3 Whether Instruction On Mutual Exclusivity Of Theft And Receiving Stolen Property Should Be Given
See People v. Ceja (2010) 49 C4th 1, 10:

We agree with the Recio and Stewart courts that juries should be instructed to reach a verdict on the theft charge first when the defendant is also charged with receiving the stolen property. A guilty verdict on the theft charge makes it unnecessary to consider the receiving charge. This practice is consistent with our analysis in this case, promotes efficiency in the jury's deliberations, and will ensure that the statutory ban against dual convictions is applied.

See also People v. McPike (2010) DEPUBLISHED 182 CA4th 426, 435 n4 [transferred from California Supreme Court to Court of Appeal for reconsideration in light of Ceja]. 


CALJIC
[NOTE: This replaces the previous entry]:

F 17.02 n7 Multiple Counts: Receiving Stolen Property
 Receipt on a single occasion of multiple items of property stolen from different victims constitutes a single offense unless there is evidence that the goods were not received at the same time or in the same transaction. (People v. Bullwinkle (1980) 105 CA3d 82, 92.)
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