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CALCRIM
[NOTE: Add after last paragraph:]

F 362.1 Inst 9 Consciousness Of Guilt From False Statements: Defense Objection Precludes Instruction Which Benefits Defendant
See also FORECITE F 372.1 Inst 6.

[NOTE: This replaces the previous entry:]

F 372.1 Inst 6 Flight Instruction: Objection By Defendant Precludes Cautionary/Limiting Instruction Which Benefits The Defendant 

[Do not give CC 372 over defense objection.]
Points and Authorities

The standard flight instruction (CJ 2.52; CC 372) is a cautionary/limiting admonition, the purpose of which “is to protect the defendant from the jury simply assuming guilt from flight.” (People v. Han (2000) 78 CA4th 797, 807; see also People v. Henderson (2003) 110 CA4th 737, 742; but see FORECITE F 372 Note 10.) Hence, even though the flight instruction is authorized by PC 1127c, it should not be given if the defense objects to it thereby waiving its benefit. “Any one [sic] may waive the advantage of a law intended solely for his benefit.” (CC 2513.)

Moreover, when it comes to cautionary and limiting instructions, great deference should be given to defense counsel’s tactical evaluation of the benefits and risks of the instruction. "A reasonable attorney may . . . tactically conclude[] that the risk of a limiting instruction . . . outweigh[s] the questionable benefits such instruction would provide." (People v. Maury (2003) 30 CA4th 342, 394; see also People v. Hernandez (2004) 33 CA4th 1040, 1053 ["defense counsel might reasonably have concluded it best if the court did not explain how the evidence could be used"]; In re Seaton (2004) 34 CA4th 193, 200, n. 3 [trial counsel's tactical decisions are accorded great deference]; People v. Hawkins (1995) 10 CA4th 920, 942.) Such deference is particularly warranted as to instructions such as consciousness of guilt from flight which courts have recognized may help the prosecution more than the defense. (See People v. Williams (1960) 179 CA2d 487, 491; People v. Roy (1971) 18 CA3d 537, 551.)

Finally, the Supreme Court, in People v. Najera (2008) 43 CA4th 1132, 1139 (Najera), held a trial court has no sua sponte duty to give CC 376 because it is merely a more specific application of general instructions governing circumstantial evidence. (See FORECITE F 362.1 Inst 9.) The court's reasoning in Najera applies equally to similar sorts of instructions, including those on consciousness of guilt. The court explained: "Where . . . an instruction simply informs the jury that a fact or cluster of facts is not, without more, substantial evidence of guilt under the ordinary legal rules set forth elsewhere in the instructions, we have not imposed a duty on trial courts to provide such an instruction sua sponte. For example, the instructions concerning consciousness of guilt (CALJIC Nos. 2.03, 2.04, 2.05 & 2.06) recite that such evidence is not sufficient by itself to prove guilt, yet we have never held that the trial court has a sua sponte duty to instruct the jury accordingly. (See Judicial Council of Cal., Crim. Jury Instns. (Fall 2007) Bench Notes to CALCRIM No. 371 ['No authority imposes a duty to give this instruction sua sponte'].) . . . As the Court of Appeal pointed out below, 'an instruction that tells the jury what kinds of rational inferences may be drawn from the evidence does not provide any insight jurors are not already expected to possess.' [Citation.] Such instructions, while helpful in various circumstances, are not vital to the jury's ability to analyze the evidence and therefore are not instructions that must be given to the jury even in the absence of a request." (Najera, supra, 43 CA4th at p. 1139, fn. omitted.)

In sum, permitting the defense to waive the benefits of the flight instruction would be “consistent with the solicitude shown by modern jurisprudence to the defendant's prerogative to waive the most crucial of rights." (People v. Robertson (1989) 48 CA3d 18, 61; see also Cowan v. Superior Court (1996) 14 CA4th 367, 371.)

See also FORECITE PG VI(C)(1.1).

[NOTE: Add before federalization warning:]

F 376 Inst 14 Possession Of Recently Stolen Property: Defense Objection Precludes Cautionary/Limiting Instruction Which Benefits Defendant
See also FORECITE F 372.1 Inst 6.
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