
Spring 2009 FORECITE Newsletter

Table of Contents

PRACTICE GUIDE
PG I(B)(4) 

CAVEAT: The Superior Court Of Los Angeles No Longer Maintains CALJIC

PG I(B)(5) 

CALCRIM Is No More Sacrosanct Than Was CALJIC 

PG II(C) 

Language From Appellate Court Opinions 

PG III(D) 

Improper To Instruct On Defense Burden To Produce Evidence Or To Suggest That Defense Must “Raise” Or “Create” A Reasonable Doubt

PG III(E) 

Any Single Fact May Be Sufficient To Leave the Jury With A Reasonable Doubt

PG V(A)(6)(2) 
Duty To Instruct On Inconsistent Defenses

PG V(A)(7) 

Judge’s Duty To Instruct On Lesser Included Offense 

PG V(A)(7.1) 

Sua Sponte Duty

PG V(A)(7.2) I
Instruction on Lesser Included Over Defense Objection

PG V(A)(7.3) 

Instructing On Lesser Included Offenses Under CALCRIM.

PG V(E)(1) 

Timing Of Instructions Generally

PG V(E)(2) 

Preinstruction Required (PC 1122(a)): 

PG V(I)(B) 

Variance Between Reporter’s Transcript And Written Instructions:

PG V(I)(B)(1) 

Case By Case Analysis 

PG V(I)(B)(2) 

Insignificant Discrepancies: Presumption That Jurors Followed Written Instructions 

PG V(I)(B)(3) 

Reporter’s Version Not Sacrosanct As To Punctuation And Format 
PG V(I)(B)(4) 

Substantial Discrepancies: Oral Instructions Should Control 

PG V(I)(B)(5) 

Failure To Orally Instruct On An Individual Written Instruction 

PG V(I)(B)(6) 

Correct Oral Instruction Does Not Cure Erroneous Or Incomplete Written Instruction 

PG V(I)(D)(1) 
Waiver Of Reporter 

PG V(I)(D)(2) 
Stipulation That Oral Instructions Not Be Reported

PG V(K) 

Instruction on Inconsistent Defenses

PG VII(I) 

CONSTITUTIONAL GROUNDS FOR INSTRUCTION REQUESTS:




CG 4.2 Defendant Has No Burden To Prove Defense Theory Which Negates Element Of Charge

PG X(A)(1.3.2) 
Neither Defendant’s Testimony Nor Affirmative Defense Evidence Is Necessary For Instruction On Defense Theory

PG X(A)(3.2) 

Whether Reviewing Court Should Not Interpret Instructions So As To Support The Judgment

PG X(A)(10)(a) 
Standard Of Review: Federal Habeas Where State Court Did Not Reach The Issue 
PG X(A)(10)(b) 
Standard Of Review: Jury Instruction Error On Federal Habeas 

PG X(E)(19)(1.2) 
Jurors’ Inability To Perform Mental Gymnastics

PG X(G)(9) 

Applicability Of Guiton When Prosecutor Argues Alternative Theories To The Jurors

PG XI(C)(2) 

Whether CALJIC Should Still Be Used

PG XI(G) 

CALCRIM And Lesser Included Offense Instructions

CALCRIM
F 103.2 Inst 3 

The Jury Should Be Instructed Using The “Each Element” Formulation Of The January 2006 Version Of CALCRIM 220

F 105.2 Inst 1 (a&b)
Improper To Imply A Defense Obligation To “Disprove” The Truth Or Accuracy Of Testimony

F 105.7 Inst 1 

Witness Inaccuracy As To One Fact Relevant To Other Facts

F 332 Inst 1 

Jurors Not Required To “Decide” Truth And Accuracy Of Information Relied Upon By Expert

F 332 Inst 4 

Expert Witness: Opinion Only As Good As Foundational Facts

F 332 Inst 5 

Consideration Of Reasonableness Of Reliance On Information From Others 

F 350 Inst 2 

Use Of The Phrase “Create A Reasonable Doubt” Erroneously Implies A Defense Burden

F 362.1 Inst 9 

Consciousness Of Guilt From False Statements: Defense Objection Precludes Instruction Which Benefits Defendant

F 362.2 Inst 6 

Consciousness Of Guilt Only Applicable To False Statements Made Before Trial

F 362 Note 5 

False Statements Only Applicable To Collateral Facts Or Incredible Statements

F 370 Inst 4 

Need To Differentiate Between Common Sense And Technical Legal Definitions Of Motive

F 370 Inst 11 

Challenge To Motive Instruction As Argumentative And Confusing

F 416.3 Inst 4 

Improper Argumentative And Duplicative Reference To Matters Which The Prosecution Does “Not Have To Prove”
F 420.4 Inst 4 

Withdrawal From Conspiracy: Who Has Burden Of Proof

F 420.4 Inst 5 

Conspiracy: If Jurors Have A Reasonable Doubt Whether Or Not Defendant Withdrew They Must Acquit

F 505.6 Inst 5 

Self-Defense Available When Defendant Only Threatens To Use Force

F 510 Note 1 

Instruction On Both Accident And Self-Defense

F 510 Note 2 

Self-Defense Available When Defendant Only Threatens To Use Force
F 520.6 Inst 1 

The CALCRIM Instructions Fail To Make It Clear That Absence Of Passion/Quarrel And Absence Of Imperfect Defense Are Prerequisites Which The Jurors Must Find Before Convicting The Defendant Of Murder Or Attempted Murder

F 520 Note 1 

Applicability Of Implied Malice To Fetus Murder – Knowledge Of Fetus Not Required

F 570 Note 4 

Heat Of Passion: Defense Theory Of Accident Does Not Preclude Instruction On Provocation

F 570.2 Inst 1 

CALCRIM 570 Improperly Requires Jurors To Find That A Reasonable Person Would Kill When Provoked 

F 571.5 Inst 2 

Imperfect Self-Defense Available When Defendant Only Threatens To Use Force

F 600.5 Inst 3 

The CALCRIM Instructions Fail To Make It Clear That Absence Of Passion/Quarrel And Absence Of Imperfect Defense Are Prerequisites Which The Jurors Must Find Before Convicting The Defendant Of Murder Or Attempted Murder

F 604 Inst 1 

In Defining Imperfect Defense As Existing Only Where Both Of The Defendant’s Beliefs Are Unreasonable, CALCRIM 604 Misstates The Law

F 640 


Procedure for Completion of Verdict Forms: With Stone Instruction [No Forecite Entries On This Instruction]

F 640 Note 1 

The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements
F 641 Note 1 

The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements 

F 820.5 Inst 3 (a&b)
Assault On Child Under 8 Resulting In Death (PC 273ab): Objective Reasonable Person Standard

F 841.5 Inst 3 

Simple Battery Against Spouse, Etc. (PC 243(e)(1): Former Cohabitant Is Not Separate Category Of Offender

F 580.9 Inst 1 

Accidental Killing Resulting From Firing Of Weapon With Intent Only To Frighten

F 937.9 Note 1 
Sexual Battery (PC 243.4(e)(1)) Not LIO Of Sexual Battery By Fraudulent Representation (PC 243.4(c))

F 938.9 Note 1
Sexual Battery (PC 243.4(e)(1)) Not LIO Of Sexual Battery By Fraudulent Representation (PC 243.4(c))

F 945.5 Inst 9 

Incorporation Of Physical Injury Definition Into Enumerated Elements

F 965.9 Note 1 
Shooting At Inhabited Dwelling Or Occupied Motor Vehicle (PC 246): Grossly Negligent Discharge Of A Firearm (PC 246.3) As Lesser Included

F 965.9 Note 2 
Shooting At An Occupied Vehicle: ADW Is Not An LIO (PC 246)

F 965.9 Note 3 
Shooting At Inhabited Dwelling: Lesser Offense Of Violating City Ordinance (PC 246)

F 970.9 Note 1 
Shooting Firearm In Grossly Negligent Manner (PC 246.43) Is Lesser Included Of Shooting At Inhabited Dwelling Or Occupied Motor Vehicle (PC 246)

F 983 Note 1 

Brandishing Firearm In Self-Defense – Immediate Threat To Use Force

F 983 Note 2 

Self-Defense Generally

F 983 Note 3 

Self-Defense Available When Defendant Threatens To Use Force

F 985.3 Note 1 
Brandishing Firearm Or Deadly Weapon: Misdemeanor – CALCRIM Cross-References And Research Notes

F 985 Note 3 

Self-Defense Generally

F 985 Note 4 

Self-Defense Available When Defendant Threatens To Use Force 

F 1191 Note 9 
Constitutional Challenge To Propensity Evidence Based On Inability Of Jurors To Follow Limiting Instructions

F 1203.5 Inst 4 
Concurrence Of Act And Intent 

F 1215.5 Inst 6 
Substantial Distance For Kidnapping: Juror Not Required To Consider Contextual Factors

F 1225.3 Inst 2 
Defense To Kidnapping: Who Has Burden Of Proof?

F 1600.2 Inst 2 
Tailor To Facts: Element 5 When Store Or Business Employee Is Alleged Victim

F 1600.5 Inst 11 
Possession Issues And Instructions 

F 1600 Note 13  
Robbery: Employees Of A Business Constructively Possess The Business Owner’s Property During A Robbery

F 1820 Note 5 
Auto Taking: Accessory After The Fact Liability

F 2330.5 Inst 3
No Requirement That Manufacturing Begin With Innocuous Chemical

F 2575 Note 1 
Definition Of “Breakable”
F 2745 Inst 1 

Definition Of “Sharp Instrument” 

F 3305 Inst 1 

Duress To Negate Criminal Intent

F 3404 Note 1 
Instruction On Both Accident And Self-Defense

F 3425 Inst 2 

Instruction That Jurors “Should” Find Consciousness If The Defendant Acted As If Conscious As Improper Presumption And Argument

F 3470.7 Inst 4 
Self-Defense Available When Defendant Threatens To Use Force

F 3471 Inst 5 

Mutual Combat Requires “Prearrangement” or “Agreement to Fight”
F 3500.1 Note 4 
Juror Unanimity: Constitutional Principles

F 3517 Inst 6 

Definition Of Greater Offense Should Include Elements Of Lesser Offense Which The Prosecution Must Negate

F 3517 Note 11 
The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements 
F 3518  

Deliberations And Completion Of Verdict Forms: For Use When Lesser Included Offenses And Greater Crimes Are Not Separately Charged And The Jury Is Given Only One Not Guilty Verdict Form for Each Count (Non-Homicide)
F 3518 Note 1 
The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements 

F 3519  

Deliberations and Completion of Verdict Forms: Lesser Offenses—For Use When Lesser Included Offenses and Greater Crimes Are Separately Charged (Non-Homicide)
F 3519 Note 1 
The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements

CALJIC
F 1.00 n9 

Error To Instruct Or Imply That Defense Has Any Burden Of “Going Forward” With Evidence

F 1.00 n10 

Defendant Need Not Produce Affirmative Evidence To Satisfy Evidentiary Burden For Instruction

F 2.03 n16 

Defendant’s Testimony Consistent With Pretrial Statements

F 2.03 n23 

Consciousness Of Guilty Only Applicable To False Statements Made Before Trial

F 5.12 n7 

Duty To Instruct On Self-defense Or Imperfect Self-defense When Defendant Has Not Testified

F 9.40 n13  

Robbery: Employees Of A Business Constructively Possess The Business Owner’s Property During A Robbery

F 12.24.1 n12 

Medical Necessity Defense (HS 11362.5): At EC 402 Hearing Defendant Need Only Establish That The Jurors Could Have A Reasonable Doubt

F 14.66a 

Receiving Stolen Property With Innocent Intent: Burden Of Proof As To Affirmative Defense

CHK III(A) 

Terms With A Specialized Or Technical Legal Meaning 

CHK IV(A) 

Rules of Statutory Construction: Ambiguous Statutory Language Must Be Construed In Favor Of The Defendant

LIO VI 

Lesser Included Checklist: 




PC 243.4(a), PC 243.4(b), PC 243.4(c), PC 243.4(d) - Sexual Battery




PC 246 - Shooting At Occupied Dwelling/Vehicle 


PRACTICE GUIDE
[NOTE: This replaces the previous entry]:

PG I(A) Making Jury Instructions Part Of The Adversarial Process. With the advent of the CALCRIM instructions there may be a tendency to view jury instructions as a more or less non-adversarial process. However, jury instructions continue to be an important part of the adversarial process for many reasons.


First, early consideration of instructional issues can help attorney’s more effectively represent criminal defendant at virtually every stage of the process. (See PG I(D).) Proactive jury instruction advocacy can help with:

· Pretrial Strategy and Investigation

· Plea Bargaining

· Pretrial Motions

· Evidentiary Issues

· Opening Statement

· Closing Argument

· Preservation Of Appellate Issues


Second, despite Judicial Council approval of the CALCRIM instructions, they are no more sacrosanct than was CALJIC. (See PG XI(A)(1).) This is so for many reasons including the following:

· The Trial Judge Has Broad Inherent Discretion Over Jury Instructions. (PG XI(A)(2).)

· The Endorsement Of CALCRIM By The Rules Of Court Is Merely A Non-Binding Recommendation. (PG XI(A)(3).)

· A Court’s Inherent Discretionary Powers And Duties Supersede Any Recommendation By The Rules Of Court. (PG XI(A)(3.1).)

· The Federal Constitution Supersedes The Rules Of Court. (PG XI(A)(3.2).)

· Like CALJIC, CALCRIM Is Not Sacrosanct. (PG XI(A)(3.3).)

· Instructional Authority Also Comes From The Federal Constitution. (PG XI(A)(4).)

· The Court Rules Anticipate That Non-CALCRIM Instructions Be Considered. (PG XI(A)(5).)

· The Court Rules Anticipate That Non-CALCRIM Instructions Be Given. (PG XI(A)(6).)

· The Court Rules Anticipate The Giving Of Modified CALCRIM Instructions. (PG XI(B)(2).) 

· Rule 855(e) Erroneously Assumes That The Only Role Of Jury Instructions Is To “State The Law.” (PG XI(B)(3).)


Third, in cases where the judge still uses CALJIC counsel will need to be especially cautious because the Superior Court of Los Angeles stopped maintaining CALJIC after CALCRIM was adopted. (See U.S. v. Vidal (9th Cir. 2007) 504 F3d 1072, 1084.


[NOTE: Change in title; and new (4) and (5)]:

PG I(B) Duty Of Court To Go Beyond The Standard Pattern Instructions
(4) CAVEAT: The Superior Court Of Los Angeles No Longer Maintains CALJIC. See U.S. v. Vidal (9th Cir. 2007) 504 F3d 1072, 1084. [The maintenance is currently performed by several retired judges and members of the bar.]

(5) CALCRIM Is No More Sacrosanct Than Was CALJIC. (See FORECITE PG XI(A) and PG XI(B).


[NOTE: This replaces the previous entry]:

PG II(C) Language From Appellate Court Opinions. Language taken verbatim from an appellate court decision is deemed to be a correct statement of the law. (People v. Jones (1971) 19 CA3d 437, 447.) However, such language is not appropriate for a jury instruction if it states a standard of appellate review (People v. Lucero (1988) 44 C3d 1006, 1021), if it serves as a judicial comment “aimed at specific evidence,” (People v. Harris (1989) 47 C3d 1047, 1098, fn 31), or if it merely restates issues which are fully covered by other instructions (People v. Adams (1987) 196 CA3d 201, 204). Thus, there is a danger inherent in simply incorporating language taken from an appellate opinion into a jury instruction. ([NF] People v. Wagner (1/22/2009, G039038) 170 CA4th 499, 508; see also Delos v. Farmers Ins. (1979) 93 CA3d 642, 656 [judicial opinions are not written as jury instructions and may be notoriously unreliable as such].)

[See also FORECITE BIBLIO, “Language/Drafting of Instructions” (BIBLIO L).]


[NOTE: This replaces the previous entry]:

PG III(D) Improper To Instruct On Defense Burden To Produce Evidence Or To Suggest That Defense Must “Raise” Or “Create” A Reasonable Doubt.


The jurors should never be instructed on the defendant’s burden of “going forward” with evidence since this is not material to the jurors’ deliberations. (See People v. Mentch (2008) 45 C4th 274, 292, concurring opn. [“The parties . . . agree that . . . The court should not instruct the jury on any defense burden”]; ibid. [“trial courts might well be advised to be cautious before instructing on any defense burden”; see also People v. Deloney (1953) 41 C2d 832, 840-42; People v. Cornett (1948) 33 C2d 33, 42-44.) In a criminal context the need for clarity on the essential notion of burden of persuasion is critical. Telling jurors that the defendant must prove something poses the very real risk that they may misunderstand the burden of production to be one of persuasion, and thus mistakenly shift to him a greater burden than he may legally be compelled to carry. (See People v. Kelley (1980) 113 CA3d 1005, 1012-13; see also generally PG VII(C)(8) [Improper Shifting Of The Burden Of Proof]; but see People v. Frazier (2005) 128 CA4th 807 [CJ 12.24.1 accurately states that the defendant has the obligation to raise a reasonable doubt on the issue of compassionate use].)


The presumption of innocence relieves the defendant of the obligation to present any evidence at all. (See FORECITE F 100.1 Inst 1.) Hence, instructions that the defendant must “raise” or “create” a reasonable doubt undermines the prosecution’s burden of proof in violation of the federal constitution. (See Cutshall v. U.S. (6th Cir. 1958) 252 F2d 677, 679 [potentially burden shifting to instruct that the jurors must be “convinced” that a reasonable doubt exists in order to acquit].)


Defendant’s burden consists solely of “producing evidence” to support the defense. (People v. Loggins (1972) 23 CA3d 597, 603.) Once the evidence is admitted by the court, it is error to instruct the jury that the defendant bears a burden of proof. (Id. at pp. 601-604 [court held that former CJ 5.15 was erroneous insofar as it instructed the jury that “the burden is on the defendant to raise a reasonable doubt” regarding his self defense theory].) Language requiring that the evidence “create” or “raise” a reasonable doubt “can be interpreted as shifting the burden to [the] defendant to prove that he did not commit the crime ....” (People v. Branch (NY 1996) 637 NYS2d 892; see also People v. Victor (NY 1984) 465 NE2d 817.)


If the court has determined that an instruction should be given, the issue of production has already been resolved and the jury need not consider it further. That aspect of “who bears the burden [of production]” has been disposed of by the court’s ruling. (See generally EC 402.) What the jury must determine is whether the evidence produced could leave the jury with a reasonable doubt. (See People v. Adrian (1982) 135 CA3d 335, 342.) Instructing the jury that they must acquit if they have a reasonable doubt on the issue properly allocates the burden without running the risks of misapplication outlined above. (See People v. Loggins (1972) 23 CA3d 597, 601-4 [former CJ 5.15 was erroneous insofar as it instructed the jury that “the burden is on the defendant to raise a reasonable doubt” regarding his self defense theory]; see also e.g., CC 2360; CC 2500; CC 2801; CC 2962; CC 3400.)


Moreover, any instruction which improperly shifts the burden of proof to the defense violates the Due Process and Trial by Jury Clauses of the Sixth and Fourteenth Amendments to the federal constitution. (See In re Winship (1970) 397 US 358 [25 LEd2d 368; 90 SCt 1068]; County Court of Ulster County v. Allen (1979) 442 US 140, 157; Franklin v. Francis (1985) 471 US 307, 313-15 [85 LEd2d 344]; Carella v. California (1989) 491 US 263, 265-66 [105 LEd2d 218; 109 SCt 2419]; see also FORECITE PG VII(C)(6).)


Nor do the general burden of proof instructions (e.g., CC 220; CJ 2.90) adequately describe the prosecution’s burden as to affirmative defenses. (See People v. Adrian, supra, 135 CA3d at 342; see also People v. Brown (1984) 152 CA3d 674, 677-78 [199 CR 680] [Former CALJIC 2.91 and 2.20 ‘are not alone sufficient to render the failure to give requested instruction linking reasonable doubt to identification harmless error’].) All CJ 2.90 does is tell the jury that a reasonable doubt as to “guilt” warrants an acquittal. (See Adrian 135 CA3d at 342.) This instruction works fine when the jury is reviewing the elements of the offense. But as to a defense theory such as accident, the absence of a specific burden instruction erroneously suggests that the defendant is required to prove his or her theory before the defense is applicable.


[NOTE: This replaces the previous entry]:

PG III(E) Any Single Fact May Be Sufficient To Leave the Jury With A Reasonable Doubt.

Given the prosecution’s burden, any evidentiary inference relied upon by the defense may be sufficient to leave the jury with a reasonable doubt as to guilt. Hence, when appropriate, language may be added to a pinpoint instruction which informs the jury that the evidentiary theory or inference relied upon by the defendant, “by itself, may be sufficient to leave the jurors with a reasonable doubt as to the guilt of a defendant.” (See e.g., CC 350, CJ 2.40; see also CC 350 Inst 2.)


[NOTE: This replaces the previous entry]:

PG V(A)(6) Duty To Instruct On Defenses.

(2) Duty To Instruct On Inconsistent Defenses. See FORECITE PG V(K).


[NOTE: This replaces the previous entry]:

PG V(A)(7) Judge’s Duty To Instruct On Lesser Included Offense.
PG V(A)(7.1) Sua Sponte Duty.

See FORECITE LIO II(A)(3).

PG V(A)(7.2) Instruction on Lesser Included Over Defense Objection. 

People v. Barton (1995) 12 C4th 186 held that People v. Sedeno (2974) 10 C3d 703 requires instruction on lesser included offenses supported by the evidence even when the offenses are inconsistent with the defense elected by the defendant and even if the defendant objects to the instruction. (Barton, 12 C4th at 198, fn 7; see also, People v. Eilers (1991) 231 CA3d 288, 294, fn 4.) If the trial court, albeit erroneously, sustains the defendant’s objection to instruction on a lesser included offense, then the error is invited. (See People v. Horning (2004) 34 C4th 871, 905-06 [defendant did not want the instructions because they were inconsistent with his defense that he did not commit the crime at all]; see also People v. Hardy (1992) 2 C4th 86, 185 [Beck (Beck v. Alabama (1980) 447 US 625 [65 LEd2d 392; 100 SCt 2382]) does not prohibit a criminal defendant from choosing to forego such instructions for strategic reasons. . . .”]; People v. Duncan (1991) 53 C3d 955, 969.) 


In contrast to lesser included offenses, a trial court’s duty to instruct, sua sponte, on particular defenses arises “‘only if it appears that the defendant is relying on such a defense, or if there is substantial evidence supportive of such a defense and the defense is not inconsistent with the defendant’s theory of the case.’ [Citation.]” (Barton, 12 C4th at 195.) Substantial evidence is evidence sufficient to “‘deserve consideration by the jury,’ that is, evidence that a reasonable jury could find persuasive. [Citation.]” (Barton, 12 C4th at 201, fn 8.) 


[See Brief Bank # B-513 and B-538 for the briefing before the California Supreme Court in Barton.] 
PG V(A)(7.3) Instructing On Lesser Included Offenses Under CALCRIM.

See FORECITE PG XI(G).


[NOTE: This replaces the previous entry]:

PG V(E) When To Instruct. 

PG V(E)(1) Timing Of Instructions Generally. 


“With regard to the timing of jury instructions on the law . . . trial courts are vested with wide discretion as to when to instruct the jury. [Citation.]” (People v. Smith (2008) 168 CA4th 7, 14; see also People v. Lamb (1988) 206 CA3d 397, 400.) 

The federal system provides for the giving of instructions throughout the course of the trial. (See e.g., Ninth Circuit Model Jury Instructions - Criminal (2000)) which divides the instructions into pretrial, midtrial and concluding instructions.)


Viewed objectively, it is difficult to argue with the wisdom of the federal practice. For example, it seems much more logical to give an instruction such as the factors to consider in evaluating the credibility of a witness before the witness has testified rather than after. Similarly, cautionary instructions regarding matters such as extra-judicial evidence would logically best be given before trial. And, an instruction which is intended to limit the use of evidence or caution the jury regarding evidence would be much more efficacious if given at the time the evidence was admitted rather than days later at the conclusion of the trial.


Accordingly, counsel may wish to review the instructions to be given and consider requesting that certain instructions, in addition to those specified in PC 1122(a) [see FORECITE PG V(E)(2)], be given before or during trial. Instructions given prior to or during trial usually should be repeated in the final instructions. (See FORECITE PG V(E)(2) CAVEAT.)


[NOTE: This replaces the previous entry]:

PG V(E)(2) Preinstruction Required (PC 1122(a)). 

The practice of preinstructing a jury on general principles of law before opening statements has long been recognized by California appellate courts. (See People v. Valenzuela (1977) 76 CA3d 218, 222, citing cases encouraging preinstruction; see also People v. Smith (2008) 168 CA4th 7; Cohen, Symposium: Communicating with Juries: The Timing of Jury Instructions (2000) 67 Tenn. L.Rev. 681, 688–692 [discussing the advantages to preinstruction in California and nationwide].) As the courts have explained “the purpose of preinstructing jurors … is to give them some advance understanding of the applicable principles of law so that they will not receive the evidence and arguments in a vacuum.” (Valenzuela, supra, 76 CA3d at p. 222.) Moreover, “[c]alling the attention of the jury at the commencement of the trial, to legal problems to be met, if fairly done, may be of great value in enabling the jury to understand the purpose and thus properly evaluate various bits of the evidence.” (People v. Jones (1960) 184 CA2d 464, 473.)


PC 1122(a) requires preinstruction of the jury upon its “basic functions, duties and conduct.” The instruction must include, “among other matters,” admonitions to not converse, to avoid publicity about the case, to not view the scene and to not receive payment for information concerning the trial.


CAVEAT: Failure to repeat instructions given earlier in the trial in the concluding instructions may diminish the impact of the early instruction.  “Instruction at the conclusion of trial, rather than before, tends to ensure emphasis and prevent confusion.” (People v. Elguera (1992) 8 CA4th 1214, 1223; see also People v. Smith (2008) 168 CA4th 7, 18.) On the other hand, repetition of an instruction may give it undue emphasis. (See e.g., FORECITE PG V(G)(6) Note; PG IX(C)(3); CC 315.1.1 Inst 2.)


For a preinstruction checklist, see FORECITE CHK V.


[NOTE: This replaces the previous section]: 

PG V(I) Record of Instruction Proceedings
PG V(I)(B) Variance Between Reporter’s Transcript And Written Instructions. 


PG V(I)(B)(1) Case By Case Analysis. When there is a variance between the reporter’s transcript and the written instructions, a case by case analysis is used to determine which part of the record is more credible. (People v. Smith (1983) 33 C3d 596, 599; see also, People v. Diaz (1989) 208 CA3d 338, 347, dissenting opinion of Brauer, J; see also People v. Marshall (1990) 50 C3d 907, 931, fn. 3 [Supreme Court quotes the instructions as they appear on the written forms and recorded in the Clerk’s Transcript and not the orally delivered instructions recorded in the Reporter’s Transcript, where there is no substantial variation between the two]; People v. Carter (2003) 30 C4th 1166, 1199 [“where the clerk’s and reporter’s transcripts conflict, the latter controls when, under the circumstances, it is the more reliable...”].)


PG V(I)(B)(2) Insignificant Discrepancies: Presumption That Jurors Followed Written Instructions. In People v. McLain (1988) 46 C3d 97, 111, fn 2 the court orally instructed the jury and then sent written instructions into the jury room for use during deliberations. With regard to insignificant discrepancies between the oral and written instructions, the Supreme Court presumed “that the jurors were guided by the written version ....” (Ibid.; see also People v. Prieto (2003) 30 C4th 226; People v. Majors (1998) 18 C4th 385, 410 [error in oral instruction was harmless in light of correct written instruction given to the jury]; see also People v. Crittenden (1994) 9 C4th 83, 138 [written instructions control over misspoken oral instructions].)


PG V(I)(B)(3) Reporter’s Version Not Sacrosanct As To Punctuation And Format. On matters of punctuation and format, the reporter’s transcript is not sacrosanct. “[W]e are not bound by the punctuation supplied by the court reporter.” (People v. Huggins (2006) 38 C4th 175, 191 (Huggins).) “[W]hen the court orally instructs the jury, the court reporter cannot always capture and report the court’s intended punctuation. Speakers seldom indicate punctuation as they speak, leaving the court reporter with the always difficult, and sometimes impossible, task of supplying punctuation that reflects the speaker’s cadence and inflection. Although we rely upon the court reporter to accurately record the words spoken in court, we are not bound by the court reporter’s interpretation of the speaker’s intended meaning as shown by the punctuation inserted by the reporter.” (Id. at p. 190.) 

PG V(I)(B)(4) Substantial Discrepancies: Oral Instructions Should Control. As discussed in FORECITE PG V(G)(4), it is only through oral instruction that it “can be assured that each member of the jury has actually received all of the instructions.” (State v. Norris (1985) 10 Kan.App.2d 397 [699 P2d 585]; see also State v. Castoreno (1994) 255 Kan. 401, 411-12 [874 P2d 1173, 1180-81; People of the Territory of Guam v. Marquez (9th Cir. 1992) 963 F2d 1311, 1314-15.) This is so because there is no assurance that all or any of the jurors actually read the written instructions. (Ibid.) Accordingly, if there is a substantive difference between the oral and written instructions, the resolution should logically be made in favor of the oral rendition.


PG V(I)(B)(5) Failure To Orally Instruct On An Individual Written Instruction. When the court fails to orally instruct the jury upon an instruction which is included in the written instructions submitted to the jury during deliberations, it is not normally possible to determine if the jurors actually read their written copy and, therefore, the reviewing court should assume they did not. (People v. Murillo (1996) 47 CA4th 1104, 1107.)

PG V(I)(B)(6) Correct Oral Instruction Does Not Cure Erroneous Or Incomplete Written Instruction. See FORECITE PG X(E)(9). 

[NOTE: This replaces the previous entry]:

PG V(I)(D)(1) Waiver Of Reporter. 


While the defendant in a felony trial has a statutory right to a court reporter (see California Court Reporter’s Assn. v. Judicial Council (1995) 39 CA4th 15, 18), this right may be waived if a reporter is not requested. (See People v. Turner (1998) 67 CA4th 1258.)


[This is a new entry]:

PG V(I)(D)(2) Stipulation That Oral Instructions Not Be Reported.


The parties may stipulate that the oral rendition of instructions not be reported. (People v. Garrison (1989) 47 C3d 746, 780-781; but see People v. DeFrance (2008) 167 CA4th 486 [“strongly discourage[ing] the practice of not recording the oral instructions given to the jury”]. )


However, such a stipulation is unlikely to be of benefit to the defendant given the reality that the judge may inadvertently misread the instructions. (E.g., People v. Diaz (1989) 208 CA3d 338, 345-47, Brauer dissent.)


Generally, a defendant’s stipulation not to record a portion of the trial forfeits the claim the record is inadequate for appellate review. (People v. Rogers (2006) 39 C4th 826, 857; People v. Garrison (1989) 47 C3d 746, 780–781 [“In light of counsel’s stipulation and defendant’s failure to suggest that there was any deviation in the reading from the typed copies contained in the record, we find no violation of due process”]; People v. Gaston (1978) 20 C3d 476, 485 [stipulation that no reporter’s transcript of portion of proceedings was needed waived complaint of inadequate record on appeal]; People v. Ladd (1982) 129 CA3d 257, 263 [“By stipulating that the instructions need not be reported, defendant has waived any claim of error on appeal”].)

[NOTE: This replaces the previous entry]: 

PG V(K) Instruction on Inconsistent Defenses. The defendant has a right to instruction on inconsistent defenses. (Mathews v. U.S. (1988) 485 US 58, 63-64 [99 LEd2d 54]; People v. Randle (2005) 35 C4th 987, 1004 [error to refuse instruction on imperfect defense of another even though thrust of defendant’s testimony was that he acted in perfect defense of another]; People v. Barton (1995) 12 C4th 186; People v. Atchison (1978) 22 C3d 181, 183; People v. Villanueva (2008) 169 CA4th 41, 54-55 [right to instruction on self-defense despite defendant’s assertion of accident]; People v. Elize (1999) 71 CA4th 605 [trial court erred in refusing self-defense instruction when defendant testified that gun fired accidentally during the struggle]; People v. Middleton (1997) 52 CA4th 19, 33-34 [“[T]he defense’s theory of accident does not free the court from the duty of instructing on the partial defense of provocation...”]; People v. Glenn (1991) 229 CA3d 1461, 1467 [defendant testified he intended to stab victim in self-defense but later said victim “accidentally” “got stuck” by defendant’s knife; defendant said he had no intent to kill; error not to instruct on involuntary manslaughter]; see also 5 Witkin, Cal. Criminal Law (2d ed 1989) Trial, §2922, p. 3583; Annotation, Accused’s right to have jury instructed as to both unintentional shooting and self-defense, 15 ALR4th 983 and Later Case Service; but see People v. Bohana (2000) 84 CA4th 360 [100 CR2d 845, 852] [no duty to instruct sua sponte on defense when inconsistent with defendant’s theory at trial].


Moreover, if substantial evidence would support a defense inconsistent with that advanced by the defendant, the court should ascertain whether the defendant wishes instructions on the alternative theory. (People v. Sedeno (1974) 10 C3d 703, 717, fn 7; People v. DeLaPlane (1979) 88 CA3d 223, 248; but see People v. Curtis (1994) 30 CA4th 1337, 1357-59 [defendant’s claim that the gun went off accidentally barred relying on both traditional and imperfect self defense].) 


However, with the possible exception of lesser included offenses (see FORECITE PG V(A)(7)), the court has no duty to instruct on inconsistent defenses over defense objection. (But see People v. Sinclair (1998) 64 CA4th 1012 [no right to inconsistent lesser offense theory if defendant’s testimony “completely obviates any basis for finding a lesser included offense”].) And, in any event, the invited error doctrine will likely apply. (See FORECITE PG VI(A).) 

[NOTE: Replace “See also FORECITE CG 4.1” with the following]:

PG VII(I) CONSTITUTIONAL GROUNDS FOR INSTRUCTION REQUESTS
CG 4.2 Defendant Has No Burden To Prove Defense Theory Which Negates Element Of Charge  

See also FORECITE CG 4.1. and PG X(A)1.3.2.


PG X(A)(1) Rules For Determining Whether The Evidence Justifies An Instruction.
[NOTE: This replaces the previous entry]:


(1.3.2) Neither Defendant’s Testimony Nor Affirmative Defense Evidence Is Necessary For Instruction On Defense Theory. An instruction must be given on the defense theory of the case even when the defendant doesn’t testify and the only evidence to support the theory is circumstantial. (See People v. Anderson (1983) 144 CA3d 55, 61-62; People v. De Leon (1992) 10 CA4th 815, 824 [“Substantial evidence of a defendant’s state of mind, including an ‘honest but unreasonable belief in the necessity to defend against imminent peril to life’ . . . may be present without defendant testimony”]; see also People v. Viramontes (2001) 93 CA4th 1256, 1262; People v. Castillo (1987) 193 CA3d 119, 126.)


This is especially true when the element involves intent or mental state. “The element of intent is rarely susceptible of direct proof and must usually be inferred from all the facts and circumstances disclosed by the evidence.” (People v. Falck (1997) 52 CA4th 287 at 299; see also People v. Anderson (1983) 144 CA3d 55, 64 [Mayberry defense of good-faith belief in consent].) “Substantial evidence of a defendant’s state of mind, including an ‘honest but unreasonable belief in the necessity to defend against imminent peril to life’ (CJ 5.17), may be present without the defendant’s testimony. [Citations.] [Original emphasis.]” (DeLeon, supra, at 824.)


“It is clear that inconsistency between an instruction and a defendant’s testimony is no reason to refuse an instruction, so long as substantial evidence supports the instruction . . . .” (People v. Elize (1999) 71 CA4th 605, 612; see also People v. Barton (1995) 12 C4th 186; People v. Villanueva (2008) 169 CA4th 41, 54-55 [right to instruction on self-defense despite defendant’s assertion of accident].) “It is elementary that a defendant’s state of mind is most often shown through circumstantial evidence which often prevails over the direct testimony of the defendant to the contrary.” (People v. Anderson (1983) 144 CA3d 55, 62.)


Moreover, when the defendant does have a burden of production, it isn’t necessarily one of producing affirmative defense evidence. So long as a rational juror could have a reasonable doubt on the issue a defense theory instruction is justified. (E.g., People v. Hill (1998) 17 C4th 800, 831-32 [affirmative defense evidence is not required when rational jurors could conclude the prosecution didn’t prove every element beyond a reasonable doubt]; People v. Rodriguez (1998) 17 C4th 253, 262-62 [same]; see also People v. Flood (1998) 18 C4th 470, 481 [“Because, under the due process guarantees of both the California and United States Constitutions, the prosecution has the burden of proving beyond a reasonable doubt each essential element of the crime [citation], the jury may find for the defendant even if the only evidence regarding an element of the crime favors the prosecution, but that evidence nevertheless falls short of proving the element beyond a reasonable doubt].) For example, in People v. Anderson (1983) 144 CA3d 55, 61-62 -- where the only defense evidence that was testimony of the defendant’s young son who described the actions of the alleged “victims” -- the Court of Appeal held this evidence raised a reasonable doubt on whether the defendant had a good-faith belief that the alleged “victims” consented (going to the element of intent), though the little boy didn’t know or opine on whether the defendant actually had that belief, and the defendant didn’t testify. 


Similar principles arise, for example, in the context of lesser-included offense instructions. If the evidence is such that a rational juror could have reasonable doubt that defendant was guilty of the greater offense, then a lesser-included offense instruction is required sua sponte irrespective of the parties’ theories or arguments or the defendant’s testimony. (See e.g., People v. Wickersham (1982) 32 C3d 307, 330; People v. Elize (1999) 71 CA4th 605, 615; People v. Babich (1993) 14 CA4th 801, 807-08; People v. Saldana (1984) 157 CA3d 441, 456-57.)


See also FORECITE F 5.12 n7; PG III(D); PG V(K).


CAVEAT: The defense theory instruction should not refer to the defendant’s burden of producing evidence and should not imply that the defendant must “raise” or “create” a reasonable doubt. (FORECITE PG III(D).)


[NOTE: New entry]:

PG X(A)(3.2) Whether Reviewing Court Should Not Interpret Instructions So As To Support The Judgment. In [NF] People v. Vang (3/6/2009, C058020) 171 CA4th 1120, 1129 the reviewing court declared that: “We interpret the instructions so as to support the judgment if they are reasonably susceptible to such interpretation, and we presume jurors can understand and correlate all instructions given. [Citation to People v. Guerra (2006) 37 C4th 1067, 1148; People v. Martin (2000) 78 CA4th 1107, 1112.”

However, this standard is based on a pre-Estelle (Estelle v. McGuire (1991) 501 US 62, 72 [116 LEd2d at p. 399, 112 SCt at p. 482]) case law. Accordingly, it should not be used in post-Estelle cases.


Vang cites two cases in support of its proposition: Guerra and Martin. Guerra does not include the quoted language and Martin includes similar language but relied on a pre-Estelle case (People v. Laskiewicz (1986) 176 CA3d 1254, 1258) is so doing. Moreover, one of the cases relied upon by Laskiewicz was a civil case. (Kostecky v. Henry (1980) 113 CA3d 362, 375.) Therefore, because Estelle set forth a new rule in 1992 (see People v. Clair (1992) 2 C4th 629, 663 and because the Vang standard was, at least in part, derived from a civil case, the proper standard for post-1992 criminal cases should be the one enunciated by Estelle and followed by the California Supreme Court. Indeed, as of April, 2009 there is no California Supreme Court decision that uses the Vang standard.


This is so because in 1992 the supreme court expressly adopted the new standard articulated in Estelle:

Early in its present term, the United States Supreme Court embraced the “reasonable likelihood” standard for reviewing ambiguous instructions under the United States Constitution, inquiring whether there is a reasonable likelihood that the jury misconstrued or misapplied the words in violation of that document. (Estelle v. McGuire, supra, 501 US at p. ___ [116 LEd2d at p. 399, 112 SCt at p. 482].) We have already followed the court in this regard. (See People v. Kelly (1992) 1 C4th 495, 525.) We believe that the new test is proper for examining instructions under California law. We also deem it fit for use against prosecutorial remarks generally.

(People v. Clair, supra, 2 C4th at 663.)


[NOTE: This replaces the previous entry and adds a new one]:

PG X(A)(10)(a) Standard Of Review: Federal Habeas Where State Court Did Not Reach The Issue. (See Lewis v. Mayle (9th Cir. 2004) 391 F3d 989 [de novo review where state appellate court affirmatively declined to reach the waiver of conflict of counsel]; cf., Delgado v. Lewis (9th Cir. 2000) 223 F3d 976 [objectively unreasonable test applied when state court makes decision but provides no rationale].)

PG X(A)(10)(b) Standard Of Review: Jury Instruction Error On Federal Habeas. Jury instruction issues generally are matters of state law for which federal habeas relief is not available. (See Estelle v. McGuire (1991) 502 US 62, 71-72 [116 LEd2d 385; 112 SCt 475].) To merit relief when an allegedly erroneous jury instruction is given, petitioner must show that the “the ailing instruction by itself so infected the entire trial that the resulting conviction violated due process.” (Id. at 72; Henderson v. Kibbe (1977) 431 US 145, 154 [52 LEd2d 203; 97 SCt 1730]; Dunckhurst v. Deeds (9th Cir. 1988) 859 F2d 110, 114.) Moreover, the allegedly erroneous instruction must be considered in the context of the instructions as a whole and the entire trial record. (See Estelle, supra; United States v. Frady (1982) 456 US 152, 169 [71 LEd2d 816; 169, 102 SCt 1584]; Cupp v. Naughten (1973) 414 US 141, 147 [38 LEd2d 368; 94 SCt 396].)


[NOTE: This replaces the previous entry]:

PG X(E)(19)(1.2) Jurors’ Inability To Perform Mental Gymnastics. See People v. Quintanilla DEPUBLISHED (2005) 132 CA4th 572, 583 [noting but not deciding whether jurors can perform “mental gymnastics” requiring application of different standards of proof to the same evidence].


Subsequent History Note: The United States Supreme Court granted certiorari for People v. Quintanilla, sub nom. Quintanilla v. California (2007) ___ US ___ [167 LEd2d 40; 127 SCt 1215]. Judgment was vacated and the case remanded to the Court of Appeal for further consideration in light of Cunningham v. California (2007) 549 US 270 [166 LEd2d 856; 127 SCt 856]. On remand, the Court of Appeal filed an unpublished opinion on July 31, 2007.


[NOTE: New entry]:

PG X(G)(9) Applicability Of Guiton When Prosecutor Argues Alternative Theories To The Jurors. There is a persuasive argument to be made that reviewing courts should not rely on the arguments of counsel to cure errors or shortcomings in the jury instructions. (See FORECITE PG X(G)(2); PG X(G)(3), and PG X(G)(4).) However, even if the arguments of counsel are considered logically the rule set forth in People v. Guiton (1993) 4 C4th 1116, 1122 – that a reviewing court cannot assume which alternative theory the jurors followed – should apply when the prosecutor argues alternative theories. Thus, if the prosecutor argued both a correct and incorrect theory the reviewing court has “no way of knowing whether the jury followed [the correct] argument of the prosecutor or whether some members of the jury [followed the incorrect argument].” ([NF] People v. Hayes (2/25/2009, C057345)171 CA4th 549, 561.) “Where the prosecution presents its case to the jury on alternate theories, one of which is legally correct and one of which is legally incorrect, and the reviewing court cannot tell which theory the jury applied, the conviction must be reversed. [People v. Guiton (1993) 4 C4th 1116, 1122, 1129, 1130].” (Ibid.)


[NOTE: Change in title]:

PG XI(C)(1) Propriety Of Mixing CALCRIM And CALJIC Instructions. 

[NOTE: New entry:]

PG XI(C)(2) Whether CALJIC Should Still Be Used

It seems apparent that CALCRIM will be favored over CALJIC. In fact, the Los Angeles County Superior Court discontinued updating CALJIC after the Judicial Council adopted CALCRIM in January 1996. (See FORECITE PG I(B)(4).)


Moreover, the appellate courts have by and large favorably received CALCRIM. For example, People v. Martinez (2008) 169 CA4th 199, 221 observed: We note that even when given in compliance with the use notes, CALJIC No. 8.80.1 is extremely confusing and difficult to follow. In contrast, CALCRIM No. 702, which deals with the intent to kill requirement for special circumstances that do not include intent to kill as an element (as applied to defendants other than the actual killer), is admirably clear. It specifically identifies the special circumstances at issue and says that if the defendant is not the actual killer then in order to find those special circumstances true the jury must find the defendant acted with intent to kill. (CALCRIM No. 702.) CALJIC No. 8.80.1’s opacity and CALCRIM No. 702’s lucidity thus illustrate why the use of CALCRIM “is strongly encouraged.” (Cal. Rules of Court, rule 2.1050(e); see also ibid. [“it is recommended” that CALCRIM be used unless the judge “finds that a different instruction would more accurately state the law and be understood by jurors”].) 


[NOTE: New Entry:]

PG XI(G) CALCRIM And Lesser Included Offense Instructions. In April 2008 [approved June 2008] the CALCRIM Committee revised its guide for using CALCRIM as follows [added language is underlined; deleted language is stricken]:

Users will need may wish to modify instructions used to explain lesser included offenses. The introductory language states: “The crime of (e.g., false imprisonment) is a lesser offense than the crime of _____ (e.g., kidnapping).” This would replace by replacing the standard introductory sentence, “The defendant is charged with . . . .” In addition, the user must add to the end of the instruction on any lesser offense an explanation of the burden of proof as required by People v. Dewberry (1992) 8 Cal.App.4th 1017, 1021. That addition is: “The People have the burden of proving that the defendant committed ________ (insert greater offense, e.g., kidnapping) rather than a lesser offense. If the People have not met this burden, you must find the defendant not guilty of ________ (insert greater offense, e.g., kidnapping).” with “The crime of ______ (e.g., false imprisonment) is a lesser offense than the crime of ________ (e.g., kidnapping)” to amplify the explanation provided in instructions 3517-3519: “________<insert crime> is a lesser crime of ________<insert crime> [charged in Count ________].”
When giving the lesser included offense instructions 640 and 641 (homicide) or instructions 3517-3519 (non-homicide), no further modification of the corresponding instructions on lesser crimes is necessary to comply with the requirements of People v. Dewberry (1959) 51 Cal.2d 548.

However, the Committee cites no authority in support of its pronouncement that no instruction is necessary to relate the burden of proof to a lesser included offense per People v. Dewberry (1959) 51 C2d 548. This unsupported “judicial” conclusion should not be followed for several reasons.


First, the Committee’s pronouncement exceeds the scope of its authority. (See CALCRIM Motion Bank # CCM-001.) The Committee is not vested with the authority to make unsupported judicial pronouncements. “The articulation and interpretation of California law ... remains within the purview of the Legislature and the courts of review.” (California Rules of Court, Rule 2.1050(b); see also McDowell v. Calderon (9th Cir. 1997) 130 F3d 833, 841 [standard jury instructions are “not blessed with any special precedential or binding authority”].) See also FORECITE PG XI(A)(3).


Second, the Committee’s pronouncement conflicts with and undermines longstanding legislation on lesser included offenses which provides that: 

When it appears that the defendant has committed a public offense, or attempted to commit a public offense, and there is reasonable ground of doubt in which of two or more degrees of the crime or attempted crime he is guilty, he can be convicted of the lowest of such degrees only. (PC 1097; enacted 1872.)


Third, by purporting to “overrule” People v. Dewberry (1959) 51 C2d 548 and PC 1097 the Committee has, by quasi-judicial fiat, wiped 120 years of judicial precedent off the books. As Dewberry observed:

It has been consistently held in this state since 1880 that when the evidence is sufficient to support a finding of guilt of both the offense charged and a lesser included offense, the jury must be instructed that if they entertain a reasonable doubt as to which offense has been committed, they must find the defendant guilty only of the lesser offense. [Emphasis added.] (Dewberry, at 555.)


Moreover, the case law – as well as the CALJIC committee – consistently followed Dewberry. (See e.g., People v. Crone (1997) 54 CA4th 71,79 [failure to instruct on effect of reasonable doubt in choosing between greater and lesser offense was error]; People v. Aikin (1971) 19 CA3d 685, 699-703; see also Annotation, Duty to charge as to reasonable doubt as between degrees of crime or included offenses, 20 ALR 1258 and Later Case Service.) 


Fourth, even if PC 1097 and the Dewberry line of cases were not on the books, the defense would have the right to a defense theory instruction relating the lesser offense theory to the prosecution’s burden of proof. (See Points and Authorities to FORECITE F 315.1.2 Inst 2.) “Each party has an absolute right to instruction based on its own theory of the case if there is any evidence to support it. [Citations.]” (Maxwell v. Powers (1994) 22 CA4th 1596, 1607; see also Logacz v. Brea Community Hospital, et al. (1999) 71 CA4th 1149.) “A party is entitled upon request to correct, non-argumentative instructions on every theory of the case advanced by him which is supported by substantial evidence. The trial court may not force the litigant to rely on abstract generalities, but must instruct in specific terms that relate the party’s theory to the particular case. [Citations.]” (Soule v. General Motors Corp. (1994) 8 C4th 548, 572; see also Conde v. Henry (9th Cir 1999) 198 F3d 734, 741 [reversal required without harmless error analysis because errors affected the “very framework within which the trial proceeded...[and] prevented the defendant from presenting his theory of the defense and prevented the jury from determining whether all elements of [the charge] had been proved beyond a reasonable doubt”]; see also PG V(B) 1.1-1.3; PG VII(C)(13).


CALCRIM
[NOTE: New entry]:
F 103.2 Inst 3 The Jury Should Be Instructed Using The “Each Element” Formulation Of The January 2006 Version Of CALCRIM 220
*Replace CC 103, paragraph 3, sentence 1 with:

This presumption requires that the prosecution prove each element of a crime [and special allegation] beyond a reasonable doubt.
Points and Authorities


See FORECITE F 220.2 Inst 3.


[NOTE: This replaces the instructions only; the Points and Authorities remain the same]:
F 105.2 Inst 1 (a & b) Improper To Imply A Defense Obligation To “Disprove” The Truth Or Accuracy Of Testimony
*Modify CC 105, paragraph 2, sentence 1, as follows [added language is underlined; deleted language is stricken]:

Alternative a:

In evaluating a witness’s testimony, you may consider anything that reasonably tends to prove or disprove bears on the truth or accuracy of that testimony.
Alternative b [CC 330 & 331 Format]:

In evaluating the truth or accuracy of a witness’s testimony, you may consider anything that reasonably tends to prove or disprove the truth or accuracy of all of the factors surrounding that testimony.


[NOTE: This replaces the previous entry]:

F 105.7 Inst 1 Witness Inaccuracy As To One Fact Relevant To Other Facts
*Modify CC 105, paragraph 6, as follows [added language is underlined; deleted language is stricken]:

[If you any juror decides that a witness deliberately lied inaccurately testified about something significant in this case, you he or she should consider not believing anything that witness says. Or, if you any juror thinks the witness lied was inaccurate about some things, but told the truth was accurate about others, you that juror may simply accept the part that you he or she thinks is true accurate and ignore the rest.]
Points and Authorities

Mistaken Perception Or Recollection Of Something Significant Is A Basis For Disbelieving A Witness’s Testimony In Whole Or Part – The final paragraph of CC 105 [and CC 226] informs the jurors as follows: 
[If you decide that a witness deliberately lied about something significant in this case, you should consider not believing anything that witness says. Or, if you think the witness lied about some things, but told the truth about others, you may simply accept the part that you think is true and ignore the rest.]
Thus, this paragraph specifically suggests to the jurors a logical conclusion which the jurors might reach based on their evaluation of the particular factors listed in the instruction. (E.g., [“Did other evidence prove or disprove any act about which the witness testified?”]; [“Did the witness admit to being untruthful?”]; [“What is the witness’s character for truthfulness?”], etc.) The same logic should also apply to situations where the jurors decide that the witness was mistaken “about something significant in the case. . . .” A significant mistake by the witness also relates to particular factors included in the instruction (e.g., ability of the witness to perceive and/or remember). If the jurors conclude that the witness’s perception or recollection was significantly impaired then the jurors could logically conclude that all or part of the witness’s testimony should not be believed in the same manner as when a witness has lied about something significant.

[NF] People v. Vang (3/6/2009, C058020) 171 CA4th 1120 erroneously concluded that a witness who is mistaken about something significant is different from a witness who has lied because experience has taught that a deliberate liar cannot be trusted. In fact, experience has also taught that one who misperceived or misremembered something significant about a past event should also be mistrusted as to other perceptions and recollections of the event.

Vang also erroneously asserts that there is “no known authority in support of applying the last paragraph of CC 105 and CC 226 to witness’s who were simply mistaken about a significant fact. In so doing, the Vang court ignored the fact that along with sincerity, perception and memory are among the central testimonial capacities which relate to witness credibility. (See Imwinkelreid and Hallahan, California Evidence Code Annotated (2008) §780, Practice Commentary.) It is an essential function of the trier of fact to decide “whether the witness’s perceptions and recollections are credible. [Citation.]” (People v. Anderson (2001) 25 C4th 543, 574-75.) Thus, as with a witness who the jurors decide deliberately lied, a witness who the jury decides did not credibly perceive or remember something significant may rationally be disbelieved in whole or part.

Inaccuracy: See FORECITE F 105.3.10 Inst 1.

Individual Juror: See FORECITE F 100.7 Inst 2.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 5.3 [Impairing Jury’s Assessment Of Witness Credibility]

FORECITE CG 7.1 [Right To Jury Consideration Of The Evidence]

FORECITE CG 7.2 [Jury’s Duty To Fully And Fairly Apply The Law]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: Add “ALERT” below title:] 

F 332 Inst 1 Jurors Not Required To “Decide” Truth And Accuracy Of Information Relied Upon By Expert
ALERT: CALCRIM HISTORY – The CALCRIM Committee addressed this defect in its December 2008 revisions.


[NOTE: This replaces the previous entry]:

F 332 Inst 4 Expert Witness: Opinion Only As Good As Foundational Facts
*Add to CC 332:

An opinion is only as good as the facts and reasons on which it is based. Consider the evidence regarding any such fact in determining the value of the opinion. Likewise, consider the strengths and weaknesses of the reasons on which the opinion is based. 

Also, if the expert relied on information supplied by others, consider the reasonableness of such reliance, as well as any evidence as to the reliability and/or accuracy of the information, in determining the credibility and weight of the expert’s testimony. 
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]


Need For Instruction – CC 332 fails to elaborate upon how the jury should consider the foundational aspects of the expert’s opinion in evaluating the weight and credibility of the expert testimony. It is well established that “expert opinions, even though uncontradicted, are worth no more than the reasons and factual data upon which they are based.” (Griffith v. County Of Los Angeles (1968) 267 CA2d 837, 847; see also People v. Gardeley (1996) 14 C4th 605, 618 [reliability of material relied on by expert is a threshold requirement]; People v. Bassett (1969) 71 C2d 153, 166; People v. Dodd (2005) 113 CA4th 1564, 1569.) “The value of opinion evidence rests not in the conclusion reached but in the factors considered and the reasoning employed. [Citations].” (Pacific Gas & Electric Co. v. Zuckerman (1987) 189 CA3d 1113, 1135.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 5.3 [Impairing Jury’s Assessment Of Witness Credibility]

FORECITE CG 5.8 [Preliminary Factual Finding: Non-Element]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 2.80c.


[NOTE: Add “ALERT” below title:]

F 332 Inst 5 Consideration Of Reasonableness Of Reliance On Information From Others 
ALERT: CALCRIM HISTORY – The CALCRIM Committee addressed this defect in its December 2008 revisions.


[NOTE: Replace text in this section of the entry with the following; the remainder of the entry stays the same]:

F 350 Inst 2 Use Of The Phrase “Create A Reasonable Doubt” Erroneously Implies A Defense Burden
“Leave You With” vs. “Create” – See FORECITE PG III(D).


[NOTE: This replaces the previous entry]:

F 362.1 Inst 9 Consciousness Of Guilt From False Statements: Defense Objection Precludes Instruction Which Benefits Defendant

*Modify CC 362 as follows:

[Delete CALCRIM 362.]
Points and Authorities

People v. Jackson (1996) 13 C4th 1164, 1224 concluded that CJ 2.03, now CC 362, did not improperly endorse the prosecution’s theory or lessen its burden of proof because the cautionary nature of the instruction benefits the defense by admonishing the jury to view with circumspection evidence that might otherwise be considered decisively inculpatory. (See also People v. Page (2008) 44 C4th 1, 50, fn 24 [People v. Seaton (2001) 26 C4th 598, 673 “does not reflect any modification of our view that the instruction in question [CJ 2.03] benefits a defendant who has made dishonest statements concerning the crime”].) Accordingly, since the instruction, as interpreted by the California Supreme Court, benefits the defendant, the defense should have the option of waiving this benefit and precluding instruction on CC 362.

From the Court’s reasoning in Jackson, the defense should be able to waive the “benefit” of these instructions in such circumstances. (See FORECITE F 376 Inst 14.) The party who benefits from a cautionary or limiting instruction may object to the instruction for tactical reasons. (See also FORECITE PG VI(C)(1.1).)

CALJIC NOTE: See FORECITE F 2.03 n9.


[NOTE: New entry]:

F 362.2 Inst 6 Consciousness Of Guilt Only Applicable To False Statements Made Before Trial

*Modify CC 362, beginning of sentence 1, as follows [added language is underlined]:

If, prior to trial [the] defendant [ _______________ <insert name of defendant when multiple defendants on trial>] willfully and with the intent to avoid being charged with or accused of a crime, made a false or misleading statement relating to the charged crime, . . .
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

False Statement Must Be Made Prior To Trial – Without explanation the CALCRIM Committee fundamentally changed the false statements instruction by eliminating the requirement in CJ 2.03 that the false statement be made “before this trial. . . .” (CJ 2.03; see also People v. Green (1980) 27 C3d 1, 40.) Given the fact that CJ 2.03 was approved by a long line of reviewing courts (see e.g., People v. Green, supra, 27 C3d at 40; People v. Kane (1984) 150 CA3d 523, 533 [2nd Appellate District]; People v. Louis (1984) 159 CA3d 156, 161 [5th Appellate District]; People v. Ryan (1981) 116 CA3d 168, 178-79), CC 362 should be modified to apply only to pretrial statements. (See [NF] People v. Beyah (2/3/2009, B201886) 170 CA4th 1241, 1251 [“we do not endorse the use of CALCRIM No. 362 when the basis for an inference of guilt is false or misleading statements in a defendant’s trial testimony, rather than false or misleading statements made prior to trial”]; cf., People v. Green (1980) 27 C3d 1, 40 [CJ 2.03 should not be given when the defendant testifies in a manner consistent with his pretrial statements; People v. Edwards (1992) 8 CA4th 1092, 1103-04 [CJ 2.03 applies to “a defendant’s pretrial statement” which suggests he “prefabricated a story to explain his conduct”].)


In sum, because CJ 2.03 is “a correct statement of the law” (People v. Edwards, supra, 8 CA4th at 1104) its requirement that the false statement be made prior to trial should also be included in CC 362.

Statement Must Be Made Willfully And With Intent to Avoid Being Charged With Or Accused Of A Crime – See FORECITE F 362.1 Inst 2 and Inst 3.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 2.3 [Prosecution’s Burden Of Proof: Irrational Permissive Inference]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 5.16 [Consciousness Of Guilt] 

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

PRACTICE NOTE: Because the proposed modification is an accurate statement of the law, if the request is denied by the trial court, counsel should be permitted to argue the matter to the jury. Such argument may explain that no additional instruction was given on the issue because it is assumed that the jury will understand the standard instruction to prohibit the consideration of flight as to issues other than identity. (See FORECITE 200.5 Inst 3.)


[NOTE: Add as paragraph 2]: 

F 362 Note 5 False Statements Only Applicable To Collateral Facts Or Incredible Statements

See also FORECITE F 362.2 Inst 6.


[NOTE: This replaces the previous entry; note change in title, also change title in TOC’s]:

F 370 Inst 4 Need To Differentiate Between Common Sense And Technical Legal Definitions Of Motive

Alternative a: Modify CC 370, ¶ 1, sentence 1, to provide as follows [added language is underlined; deleted language is stricken]:

The People are prosecution is not required to prove that the defendant _______________ <name of defendant> had a motive to commit (any of the crimes/the crime) charged other than the intent and mental state elements enumerated in Instruction # _____ which specifies what the prosecution is required to prove.
Alternative b:

Add to CC 370 when appropriate:

This instruction is not intended to eliminate or reduce the mental state and intent requirements for the charge of ______________ <insert charge with purposeful conduct requirements, e.g., torture [PC ____]; killing for financial gain [PC _____]; torture murder [PC 189]; premeditated and deliberate murder [PC 189], etc.>.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Motive Is A Technical Legal Term Which Should Be Defined – “Any reason for doing something can rightly be called a motive in common language, including – but not limited to – reasons that stand behind other reasons.” ([NF] People v. Fuentes (3/6/2009, F053785) 171 CA4th 1133, 1140.) However, according to Fuentes the legal definition of motive applies only to motives which are not elements of the charge so it is more limited than the “common sense” meaning of the term. (Ibid.) 


Accordingly, CC 370 should be modified to expressly instruct the jurors on this technical legal definition of motive. “A word or phrase having a technical, legal meaning requiring clarification by the court is one that has a definition that differs from its nonlegal meaning.” (People v. Estrada (1995) 11 C4th 568, 574; People v. Roberge (2003) 29 C4th 979, 988; see also People v. Hudson (2006) 38 C4th 1002, 1012; People v. Pitmon (1985) 170 CA3d 38, 52; People v. Hill (1983) 141 CA3d 661, 668; People v. McElheny (1982) 137 CA3d 396, 403.) 
No Reference To “The People” – The defendant objects to use of the term “the People” in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank #CM-006.]

Use Of The Term “Defendant” – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank #CCM-005.] By using the term “defendant” in this instructional request, the defense does not withdraw the request.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.2 [Defendant Has No Burden To Prove Defense Theory Which Negates Element Of Charge]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: New entry]:

F 370 Inst 11 Challenge To Motive Instruction As Argumentative And Confusing
* Modify CC 370 by deleting Paragraphs 1 and/or 2.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Defect – CC 370 is an argumentative instruction because (1) it is “aimed at specific evidence” which is properly addressed in argument not in the instructions (see People v. Harris (1989) 47 C3d 1047, 1098, fn. 31 and (2) it serves as unnecessary and improper judicial comment on the evidence by addressing matters which the prosecution does not need to prove. (See FORECITE F 416.3 Inst 4.) Moreover, because the technical legal definition of motive is different from the common meaning of the term (see FORECITE F 370 Inst 4) there is a danger that the jurors will be confused or misled by CC 370. For this reason as well the instruction should either not be given (see F 416.3 Inst 4) or modified to include the technical, legal definition of motive. (See FORECITE F 370 Inst 4.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 5.4.2 [Argumentative Instructions Not Suggesting Opinion On Guilt]

FORECITE CG 5.4.3 [Undue Emphasis Of Specific Evidence]

FORECITE CG 7.2 [Jury’s Duty To Fully And Fairly Apply The Law]

FORECITE CG 7.2.1 [Conflicting Or Contradictory Instructions]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

PRACTICE NOTE: Because the proposed modification is an accurate statement of the law, if the request is denied by the trial court, counsel should be permitted to argue the matter to the jury. Such argument may explain that no additional instruction was given on the issue because it is assumed that the jury will understand the standard instruction to prohibit the consideration of flight as to issues other than identity. (See FORECITE F 200.5 Inst 3.)


[NOTE: This replaces the previous entry]:

F 416.3 Inst 4 Improper Argumentative And Duplicative Reference To Matters Which The Prosecution Does “Not Have To Prove”
*Modify CC 416, paragraph 4, sentence 2, as follows [deleted language is stricken]:

The People do not have to prove that any of the members of the alleged conspiracy actually met or came to a detailed or formal agreement to commit (that/one or more of those) crime[s].
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request. [See CALCRIM Motion Bank # CCM-001.]

Deletion Of Argumentative And Duplicative Language – Instructing the jurors as to specific matters which the prosecution does “not have to prove” is argumentative and duplicative. Moreover, CALCRIM 415 does not cite any authority in support of the language it employs.

a. Instructions Should Not Be Given If They Are “Aimed At Specific Evidence” – The above instruction should not be given because it is “aimed at specific evidence,” the impact of which is a matter for argument of counsel. (People v. Harris (1989) 47 C3d 1047, 1098 fn. 31.) 

b. Argumentative Instructions Are Improper – Even if judicial comment does not directly express an opinion about the defendant’s guilt, an instruction that is one-sided or unbalanced violates the defendant’s federal constitutional rights under the Fifth, Sixth and Fourteenth Amendments to due process and a fair, impartial trial by jury. (See Starr v. U.S. (1894) 153 US 614, 626 [14 SCt 919; 38 LEd 841] [trial judge must use great care so that judicial comment does not mislead and “especially that it [is] not ... one-sided” ]; see also Quercia v. U.S. (1933) 289 US 466, 470 [53 SCt 698; 77 LEd 1321]; U.S. v. Laurins (9th Cir. 1988) 857 F2d 529, 537 [judge’s comments require a new trial if they show actual bias or the jury “perceived an appearance of advocacy or partiality” ].)

The Constitution not only gives a criminal defendant a right to have the jury determine his guilt of every element of a crime for which he is charged, but also to have the trial before an impartial judge and jury. (U.S. v. Fuller (4th Cir. 1998) 162 F3d 256, 259; see also U.S. v. Gaudin (1995) 515 US 506, 514-15 [115 SCt 2309; 132 LEd2d 444]; Gray v. Mississippi (1987) 481 US 648, 668 [107 SCt 2045; 95 LEd2d 622]; Tumney v. Ohio (1927) 273 US 510, 535 [47 SCt 437; 71 LEd 749].)

“Instructions must not, therefore, be argumentative or slanted in favor of either side [the instructions] should neither ‘unduly emphasize the theory of the prosecution, thereby de-emphasizing proportionally the defendant’s theory’ ... nor overemphasize the importance of certain evidence or certain parts of the case.” (U.S. v. McCracken (5th Cir. 1974) 488 F2d 406, 414; see also U.S. v. Neujahr (4th Cir. 1999) 173 F3d 853; U.S. v. Dove (2nd Cir. 1990) 916 F2d 41, 45; State v. Pecora (MT 1980) 619 P2d 173, 175 [in prosecution for sexual intercourse without consent, giving instruction, which related to resistance required in order to prove lack of consent and was argumentative and commented on the evidence].)

Both state and federal decisions have long recognized that instructions “of such a character as to invite the jury to draw inferences favorable to one of the parties from specified items of evidence are impermissible,” on the basis that such an instruction is argumentative. (People v. Gordon (1990) 50 C3d 1223, 1276, citing People v. Wright (1988) 45 C3d 1126, 1135-1138; see also Quercia v. United States, supra, 289 US166 [77 Led 1321; 53 SCt 698].)

c. Instructions Which Tell The Jury What Matters Need Not Be Proven Are Argumentative – The jurors’ only function is to decide whether the elements of the charge have been proven beyond a reasonable doubt. (See In re Winship (1970) 397 US 358, 363 [90 SCt 1068; 25 LEd2d 368]; see also FORECITE F 104.1 Inst 1.) So long as the jurors are properly instructed on this duty and the required elements, any instruction on elements or facts not required to be decided is superfluous.

Moreover, by commenting on specific evidentiary matters which need not be proven, the judge is effectively arguing the case on behalf of the prosecutor. Hence, such an instruction is improperly argumentative. The trial judge should not become an advocate in the guise of instructing the jury. (People v. Cummings (1993) 4 C4th 1233, 1305.) The comments of the judge must be fair, objective and impartial. (People v. Moore (1974) 40 CA3d 56, 65.) As our Supreme Court has made clear, “a trial court that chooses to comment to the jury must be extremely careful to exercise its power ‘with wisdom and restraint and with a view to protecting the rights of the defendant.’” (People v. Cook (1983) 33 C3d 400, 408.) “[J]udicial comment should be temperate rather than argumentative and the trial court must avoid engaging in partisan advocacy.” (Id; see also People v. Wright (1988) 45 C3d 1126, 1136.)

d. Telling The Jury What Doesn’t Have To Be Proven Is Improperly Duplicative – A court should not give an instruction which “merely duplicates other instructions.” (People v. Bolden (2002) 29 C4th 515, 558; see also, e.g., People v. Garceau (93) 6 C4th 140, 191 [no error in refusing to give a special instruction that would have cautioned the jury to examine with greater care the testimony of an informer, for the jury received adequate standard instructions on the credibility of witnesses]; People v. Harrison (2005) 35 C4th 208, 253.)

Since the jury has already been instructed on what must be proven, further instruction on what need not be proven is duplicative.

e. Stating That A Fact Need Not Be Proven Improperly Diminishes The Weight Of The Evidence – Moreover, instruction that a matter need not be proven improperly implies that the evidence should be given no weight at all. (Cf., People v. Garceau (1993) 6 C4th 140, 193 [improper for an instruction to imply the weight to be given to specific evidence].) Even if a fact does not need to be proven as an element of the offense, it may still be relied upon by the defense. (See e.g., Martin v. Ohio (1987) 480 US 228 [94 LEd2d 267; 107 SCt 1098].)

The defendant must be given a meaningful opportunity to present a defense. (See California v. Trombetta (1984) 467 US 479, 485 [104 SCt 2528; 81 LEd2d 413]; see also FORECITE CG 4.5.) Moreover, due process requires instructions be fair and balanced as between the defense and prosecution. (See Wardius v. Oregon (1973) 412 US 470 [37 LEd2d 82; 93 SCt 2208]; see also FORECITE CG 6.5.) Commenting that certain matters need not be proven by the prosecution without also commenting that such matters may still be considered in favor of the defense unfairly favors the prosecution over the defense.

No Reference To “The People” – The defendant objects to use of the term “the People” in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 4.5 [Right To Present Evidence And Fair Opportunity To Defend]

FORECITE CG 6.5 [Instructions Must Be Balanced Between Defense and Prosecution]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

STRATEGY NOTE AND CAVEAT – Objection to specific instruction on matters which the prosecution does not have to prove may open the door, in the judge’s view, to prosecutorial objection to specific evidence instructions on matters which are not alone sufficient to prove guilt. (See listing of such instructions at PG XI(D)(2).) Although the considerations should be different due to the presumptions of innocence (see e.g., FORECITE F 100.1 Inst 1), the judge may not see it this way. In this light, an alternative approach could be a request that the instruction be balanced and clarified to assure the jurors do consider the specified matter in determining whether the prosecution has proven all essential facts and elements of the charged offense. (See F 416.3 Inst 7.)

Additionally, if the judge rejects a defense request to delete or balance argumentative language that favors the prosecution, this may provide a basis for requesting argumentative language favoring the defendant in another instruction. [See generally FORECITE F 416.3 Inst 4.] 
f. Instruction On Matters That Do Not Need To Be Proved May Confuse And Mislead The Jurors – “‘Jurors do not sit in solitary isolation booths parsing instructions for subtle shades of meaning in the same way that lawyers might. Differences among them in interpretation of instructions may be thrashed out in the deliberative process, with commonsense understanding of the instructions in the light of all that has taken place at the trial likely to prevail over technical hairsplitting.’ [Citation.]” (People v. Williams (1995) 40 CA4th 446, 457; see also People v. DeFrance (2008) 167 CA4th 486.)

However, instructing the jurors on what does not need to be proved often involves “splitting hairs” and/or by providing nuanced distinctions which may be confusing to the average juror. For example, an element of conspiracy is an agreement by two or more persons to commit a crime. On the other hand, CC 416 states that the members need not come “to a detailed or formal agreement. . . .” This distinction between a conspiratorial agreement and a “detailed or formal agreement” is likely to unnecessarily confuse the jurors. (See also CC 1122 [offense requires conduct which would “without hesitation” have disturbed, irritated, etc. a “normal person” but the instruction also states that the person need not “actually be irritated or disturbed”].)


Accordingly, the judge should refuse such instructions on the basis that they provide confusing and/or contradictory definitions of an element of the charged offense. The judge may properly refuse an instruction that is confusing. (See People v. Moon (2005) 37 C4th 1, 30; People v. Lee (1987) 43 C3d 666, 673-74; see also Baldwin v. Blackburn (5th Cir. 1981) 653 F2d 942, 949 [misleading and confusing instructions under state law may violate due process where they are “likely to cause an imprecise, arbitrary or insupportable finding of guilt”].)

G. Case Law Response – People v. Flores (2007) 157 CA4th 216 erroneously concluded that comments about what the prosecution does not need to prove is not argumentative because “[t]he subject instruction did not specify items of evidence, identify witnesses, or in any way favor the prosecution over the defense.” (157 CA4th at 220, internal citations and quote marks omitted.)

This conclusion is faulty because it fails to recognize that a comment on the lack of evidence can be just as argumentative as comment on specific items of evidence. Moreover, the court is plainly wrong in its assertion that the instructional language did not “favor the prosecution over the defense.” There simply is no reasonable basis upon which to conclude that telling the jury what one party does not need to prove is neutral as to both parties.

STRATEGY NOTE: To the extent that the conclusions of cases such as Flores are upheld, defense counsel may wish to consider requesting similarly worded instructions regarding matters which the defendant does not need to prove.

For example, under the reasoning of Flores the defense should have the right to an instruction that rejection or disbelief of a defense witness is not sufficient to convict. (See FORECITE F 100.1 Inst 1 [Defense Has No Obligation To Prove Anything]; F 103.4 Inst 4 [Rejection Or Disbelief Of Defense Evidence Does Not Satisfy The Prosecution’s Burden Of Proof]; see also e.g., F 103.4 Inst 6 [Duty To Presume Defendant Innocent: No Necessity For Defendant To Produce Evidence].)

Furthermore, if Flores is correct then as to issues where the defense has the burden of proof the defense should have the right to instructions which specify matters that it need not prove.


[NOTE: Add “ALERT” below title:]

F 420.4 Inst 4 Withdrawal From Conspiracy: Who Has Burden Of Proof
ALERT: CALCRIM HISTORY – The CALCRIM Committee addressed this defect in its December 2008 revisions.


[NOTE: New entry]:

F 420.4 Inst 5 Conspiracy: If Jurors Have A Reasonable Doubt Whether Or Not Defendant Withdrew They Must Acquit
*Modify CC 420 as follows [added language is underlined; deleted language is stricken]:

[The People have the burden of proving beyond a reasonable doubt that the defendant did not withdraw from the conspiracy [before an overt act was committed]. If the People have not met this burden, If you have a reasonable doubt whether or not _______________ <name of defendant> withdrew from the conspiracy, you must find the defendant not guilty of conspiracy. [If the People have not met this burden, If you have a reasonable doubt whether or not _______________ <name of defendant> withdrew from the conspiracy, you must also find the defendant not guilty of the additional acts committed after (he/she) withdrew.]]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank #CCM-001.]

Burden Of Proof Expressed In Terms Of Reasonable Doubt – People v. Fin (2008) 165 CA4th 360, 386-87 concluded that CC 420 does not adequately state the burden of proof as to withdrawal. “The proper burden would be explained by the trial court indicating that if the jury had a reasonable doubt whether or not the defendant effectively withdrew, they should acquit.” (Ibid.)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization —To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

Unanimity Use Note – If unanimity is not required, then the instructions should be directed toward individual jurors. Those finding preliminary fact can consider the evidence, those not finding it cannot. (See generally F 100.7 Inst 2.) 


[NOTE: New entry]:

F 505.6 Inst 5 Self-Defense Available When Defendant Only Threatens To Use Force
*Modify CC 505, Elements 2 and 3 as follows [added language is underlined; deleted language is stricken]:

2. The defendant reasonably believed that the immediate threat to use of deadly force] was necessary to defend against that danger;

AND

3. The defendant threatened to used no more force than was reasonably necessary to defend against that danger.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank #CCM-001.]

The CALCRIM Defect – The CALCRIM instruction is limited to situations where the defendant intentionally uses force. However, self-defense also applies when the defendant merely threatens to use force. As observed by one commentator:


“If he is justified in using deadly force, he is of course justified in threatening to use it. If he is not justified in using deadly force, he may nevertheless be justified in threatening to use it without intending to use it.” (LaFave & Scott, Substantive Criminal Law (West, 1986) §5.7 p. 652, fn. 13.)


State v. Ambuehl (WI 1988) 425 NW2d 649, illustrates why the omission of “threat of force” may be erroneous. In that case the defendant was charged with attempted murder. The charges arose from a bar room fight during which a gun the defendant was holding went off, injuring one of the combatants. The defendant claimed she intentionally pointed the gun in defense of her friend but that the gun went off accidentally. In other words, she intentionally threatened force but did not intentionally use force. Under these circumstances the failure of the instruction to include a “threat of force” alternative “was likely to divert the jury from [the defendant’s] version of the shooting to a version which she denied had occurred.” (Ambuehl, 425 NW2d at 661.) As a result, the defense theory was never resolved by the jury and the case was reversed.


Accordingly, in situations where the use of force may have been threatened but not intentionally used, self-defense should still apply. (See e.g., People v. Blakeley (2000) 23 C 4th 82, 92 [“. . .one who, acting with conscious disregard for life, unintentionally kills in unreasonable self-defense is guilty of voluntary manslaughter rather than the less serious crime of involuntary manslaughter. . .”]; cf., People v. Villanueva (2008) 169 CA4th 41, 54-55 [right to instruction on self-defense despite defendant’s assertion of accident].)

Use Of The Term “Defendant” – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term “defendant” in this instructional request, the defense does not withdraw the request.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13


[NOTE: New entry]:

F 510 NOTES
F 510 Note 1 Instruction On Both Accident And Self-Defense

“The bulk of the authority is that a defendant’s assertion of accident may be disregarded by the jury in an appropriate case, and will not foreclose jury instruction on self-defense when there exists substantial evidence that the shooting was intentional (and met the other requirements of self-defense). (People v. Barton (1995) 12 C4th 186, 202–203 [finding sufficient evidence of intentional shooting in imperfect self-defense despite the defendant’s assertion that the shooting was accidental]; People v. Elize (1999) 71 CA4th 605, 610 [“A jury … could disbelieve defendant’s testimony that the firing was accidental, and decide instead that he had fired intentionally, either actually attempting to hit one of the [assailants] or to shock them into breaking off their attack.”]; People v. Mayweather (1968) 259 CA2d 752, 756 [jury could have found a volitional shooting in self-defense despite defendant’s assertion of accident].)” (People v. Villanueva (2008)169 CA4th 41, 51-52.)


The notes following CC 510, the jury instruction for excusable homicide committed by accident, there is a note stating that in People v. Curtis (1994) 30 CA4th 1337 “the court held that the claim that a killing was accidental bars the defendant from relying on traditional self-defense … as a defense … .” (The note goes on to disagree with this purported holding in light of the more recent authority of People v. Elize, supra, 71 CA4th 605.) However, People v. Villanueva, supra,169 CA4th at 52 disagreed with the CALCRIM interpretation of Curtis: “In that case, the court recognized the legal proposition that while a defendant’s assertion of accident is inconsistent with imperfect self-defense, the jury could reject the defendant’s testimony and find an intentional shooting in imperfect self-defense. The court simply found no evidence of an intentional shooting in imperfect self-defense in that case. (People v. Curtis, supra, 30 CA4th at pp. 1355-1356.)”

Thus, when appropriate the judge should instruct on accident and both perfect and imperfect self-defense. (People v. Villanueva, supra,169 CA4th at 52-53.)


[NOTE: New entry]:

F 510 Note 2 Self-Defense Available When Defendant Only Threatens To Use Force

    See FORECITE F 505.6 Inst 5.


[NOTE: In TOC take out the [Reserved] at the end of this title:]

F 520.6 Murder With Malice Aforethought—Defense Theories [Reserved] 

F 520.6 Inst 1 The CALCRIM Instructions Fail To Make It Clear That Absence Of Passion/Quarrel And Absence Of Imperfect Defense Are Prerequisites Which The Jurors Must Find Before Convicting The Defendant Of Murder Or Attempted Murder
[ACKNOWLEDGMENT: This entry was adapted from briefing provided by Stephen Greenberg.] 

*Add the following as enumerated Element 3 or 4 [depending on whether CC Alternate Element 3 is given]:

[AND

3./4.
[He/She] was not acting as a result of either:

A.
A sudden quarrel or heat of passion, upon sufficient provocation; or

B.
An actual, but unreasonable, belief in the need to defend [himself/herself/another person].]

The prosecutor has the burden of proving beyond a reasonable doubt that the defendant acted with express or implied malice and that the killing was not in the [heat of passion or sudden quarrel] [unreasonable belief in need to defend oneself (or another person)].

(The detailed explanations of passion/quarrel and imperfect defense should appear later in the instruction, or in a supplemental murder instruction — but not, as occurs now, within the definition of voluntary manslaughter. (People v. Rios, supra, 23 Cal.4th 450, 462-463.))

Alternate b:

*Add the following as an enumerated Element of CC 520 when appropriate:

[He/She] did not kill in [the heat of passion] [or] [imperfect self-defense] as [that] [those] term[s] [is] [are] defined in instruction[s] number[s] [____] [and] [____].
Alternate c [modify CC definition of express and implied malice (CC 520, ¶ 3) by adding the following as an enumerated element:

[He/She] did not kill in [the heat of passion] [or] [imperfect self-defense] as [that] [those] term[s] [is] [are] defined in instruction[s] number[s] [____] [and] [____].
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Instructions On Murder and Attempted Murder Fail To Address Provocation and Imperfect Self Defense – “In a criminal trial, the State must prove every element of the offense, and a jury instruction violates due process if it fails to give effect to that requirement. [Citation.]” (Middleton v. McNeil (2004) 541 US 433, 437.) Following common law, California defines murder as an unlawful killing committed “with malice aforethought.” (PC 187(a); People v. Brown (1995) 35 CA4th 778, 714.) “[P]rovocation and imperfect self-defense . . . mitigate the offense by negating the murder element of malice, and thus limit the crime to manslaughter.” (People v. Rios (2000) 23 C4th 450, 454, 461, original italics.) “If the issue of provocation or imperfect self-defense is thus ‘properly presented’ in a murder case [citation], the People must prove beyond reasonable doubt that these circumstances were lacking in order to establish the murder element of malice. [Citations.]” (Id. at 462, original italics, citing Mullaney v. Wilbur (1975) 421 US 684, 704.) In other words, “the People must establish malice, including, in appropriate cases, the absence of provocation [and imperfect self-defense], as an essential element of murder.” (People v. Rios, supra, 23 C4th 450, 469, original italics.)


The same principles apply to the relationship between attempted murder and its lesser offense of attempted voluntary manslaughter. (People v Carpenter (1997) 15 C4th 312, 391 [attempted murder requires express malice]; People v. McCoy (2001) 25 Cal.4th 1111, 1116 [unreasonable self-defense]; People v. Heffington (1973) 32 CA3d 1, 11-12 [passion/quarrel].)


Addressing a non-instructional issue in People v. Martinez (2003) 31 C4th 673, 685, the majority held that “the absence of imperfect self-defense or voluntary intoxication is not an element of the offense of murder which must be proved by the People. Instead, these doctrines are ‘mitigating circumstances,’ which may reduce murder to manslaughter by negating malice. [Citation.]” (Original italics.) Inexplicably, the opinion cited People v. Rios, supra, 23 C4th 450, 461. While Rios described imperfect defense and passion/quarrel as malice-negating circumstances, that did not preclude treating their absences as murder elements or sub-elements. On the contrary, Rios declared the opposite: “malice” is an essential element of murder[,] and it “includ[es], in appropriate cases, the absence of provocation [and imperfect self-defense.]” (Id. at 469, original italics.)


Concurring and dissenting, Justice Kennard noted this anomaly: together, the statutory scheme and case law effectively provide that “[m]alice as an element of the crime of murder … includes as an essential component the absence of imperfect self-defense.” (Id. at 705-707, conc. & dis. opn. of Kennard, J., citing Rios and Mullaney v. Wilbur, supra, 421 US 684, 704.) In reconciling “the apparently conflicting statements in opinions of our Supreme Court” (Grant v. Grant (1942) 52 CA2d 359, 361), this court should note that even if absence of mitigating factors are not “element[s] of … murder” (Martinez), they are “includ[ed]” within the murder element of malice (Rios). That is, “the absence of imperfect self-defense is an element, or an essential component of an element, of the offense of murder.” (People v. Martinez, supra, 31 C4th 673, 707, conc. & dis. opn. of Kennard, J., italics added.)


In sum, the jury instructions — viewed as a whole — must reasonably convey the necessity to find absence of provocation and absence of imperfect defense as prerequisites to murder and attempted murder verdicts.


However, the standard instructions on murder and attempted murder identify their mental elements — which the prosecution must “prove” in order “[t]o prove that the defendant is guilty” — as “malice aforethought” (murder) and “inten[t] to kill” (attempted murder). (CALCRIM 520, 600.) More specifically, “[p]roof of either” express or implied malice “is sufficient to establish the state of mind required for murder.” (CALCRIM 520.) These instructions ignore absence of provocation and absence of imperfect defense — despite their “inclu[sion]” within “an essential element” of both crimes. (People v. Rios, supra, 23 C4th 450, 469.)


“An instruction omitting an element of the charged offense violates a defendant’s rights under the federal and state Constitutions. [Citations.]” (People v. Tillotson (2007) 157 CA4th 517, 538-539.) An inaccurate or incomplete description of a required element is equally erroneous. (People v. Mayfield (1997) 14 C4th 668, 773-774.)


Absence of passion/quarrel and absence of imperfect defense are prerequisites the jury must find in order to convict a defendant of murder or attempted murder. (People v. Rios, supra, 23 C4th 450, 462, 469.) But the charged crime instructions are not phrased accordingly. Instead, the jury subsequently learns provocation “may reduce a murder from first-degree to second-degree, and may reduce a murder to manslaughter.” (CALCRIM 522, italics added.) Similarly, “[a] killing that would otherwise be murder is reduced to voluntary manslaughter if the defendant killed someone [1] because of a sudden quarrel or in the heat of passion[;]” or [2] “because he acted in imperfect self-defense or imperfect defense of another.” (CALCRIM 570, 571, italics added; re attempt, see CALCRIM 603, 604.)


As a matter of legal theory, courts often describe provocation and imperfect defense as circumstances that “reduce” murder to manslaughter. (See, e.g., People v. Rios, supra, 23 C4th 450, 461, 467-468.) But even where a phrase has been used “with some frequency in our opinions,” it may have “the potential to sow confusion if used in the instructions to the jury. [Citations.]” (People v. Cavitt (2004) 33 C4th 187, 202-203.)


The jury must decide whether the defendant committed the charged crimes; between those crimes and lesser ones, “the jury must be instructed that if they entertain a reasonable doubt as to which offense has been committed, they must find the defendant guilty only of the lesser offense. [Citations.]” (People v. Dewberry (1959) 51 C2d 548, 555; People v. Musselwhite (1998) 17 C4th 1216, 1262.) As a legal concept, the “reduc[tion]” of homicide from murder to manslaughter “may be interesting to lawyers and judges and law professors, but it does not aid the task of lay jurors to inform them that” such a reduction may occur. (People v. Genovese (2008) 168 CA4th 817, 831.) Absent a finding of murder, there is nothing to “reduce.” The CALCRIM formulation suggests jurors must first determine whether the defendant committed murder, based on an incomplete explanation of malice; only then might they lower the crime to manslaughter, based on additional findings. This approach is affirmatively misleading.


Alternative judicial phrasings better describe both the legal relationship between murder and manslaughter and the jury’s task. For example, “[h]eat of passion and unreasonable self-defense … establish the ‘lack[] [of] malice’ that distinguishes [manslaughter] from [murder].” (People v. Breverman (1998) 19 C4th 142, 159, italics added.) “[P]rovocation and imperfect self-defense … limit the crime to manslaughter.” (People v. Rios, supra, 23 C4th 450, 454, 461, original italics.) While the court must instruct on all lesser included offenses with evidentiary support (People v. Breverman, supra, 19 C4th 142, 162), the manslaughter and attempted manslaughter instructions are unique in offering the jury an option to “reduce” a greater-offense finding already made.


The final paragraphs of the manslaughter and attempted manslaughter instructions finally identify the prosecution’s burden to prove absence of passion/quarrel and absence of imperfect defense: “The People have the burden of proving beyond a reasonable doubt that the defendant did not [attempt to] kill as the result of a sudden quarrel or in the heat of passion [or acting in imperfect self-defense or imperfect defense of another]. If the People have not met this burden, you must find the defendant not guilty of [attempted] murder.” (CALCRIM 570, 571, 603, 604.) But to the extent the jury does not also learn it must consider the apparent manslaughter elements before returning murder or attempted murder verdicts, the instructions are deficient.

The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements – CALCRIM 640 and 641 list the charged and lesser offenses and then tell the jury, “You may consider these different [crimes] in whatever order you wish.” (Italics added.) The instructions do not say jurors must consider voluntary manslaughter and attempted voluntary manslaughter — even though their definitions actually included elements or sub-elements of murder and attempted murder. Furthermore, CALCRIM’s hypothetical illustrations reinforce the idea that the jury need not consider the lesser crimes: “If you all agree that the People have proved that the unlawful killing was first-degree [or attempted] murder, complete the verdict form stating that the defendant is guilty of first-degree [or attempted] murder.” (CALCRIM 640, 641.)


Only after this point, the “procedure” instructions hint at the true nature of the murder-manslaughter relationship: “If the People have not met this burden, you must find the defendant not guilty of [attempted] murder.” (CALCRIM 640, 641 [including additional, similar distinctions].) But these hints are insufficient: “The People have the burden of proving that the defendant committed [attempted] murder rather than a lesser offense. By the time the jurors have heard about this greater vs. lesser “burden,” it has effectively learned that (1) consideration of lesser offenses was not required; and (2) if jurors agreed on guilt of the charged crime, no further deliberation was necessary. Thus, the jurors will likely understand that they can properly find defendant guilty of murder or attempted murder based on their listed elements and exercise their option not to consider elements of lesser offenses. Thus the jurors could properly conclude the prosecution had already met its “burden of proving that the defendant committed murder [or attempted murder] rather than a lesser offense.” “[T]he murder instruction stands at the top of the jury instruction check-list. Jurors are therefore encouraged by the structure of the instructions to answer its requirements first and then move on only if those requirements cannot be met.” (Falconer v. Lane (7th Cir. 1990) 905 F2d 1121, 1136.)


In general, “[j]urors are presumed able to understand and correlate instructions …. [Citations.]” (People v. Scott (1988) 200 CA3d 1090, 1095.) But that presumption should not save the instructions here, given their substantial defects.

If read to a jury composed of lawyers, this set of instructions probably could not produce the faulty hypothetical murder verdict complained of since the elements of voluntary manslaughter were stated. But the reasoning that could produce such a faulty verdict by a lay jury was unmistakably left open in instructions given by the presiding judge at trial. We must presume that the jury was not already schooled in distinctions between murder, voluntary manslaughter, and justifiable self-defense — or even the general concept of lesser-included offenses.

(Falconer v. Lane, supra, 905 F2d 1121, 1136-1137.)


Although the instructional sequence was only part of the problem, defendant acknowledges that “[t]he order in which instructions are given is generally immaterial [citation] ….” (People v. Cummings (1993) 4 C4th 1233, 1338.) Nevertheless, “the sequence of instructions can, in some instances, result in confusion.” (People v. Carrasco (1981) 118 CA3d 936, 943.) A court reviewing such an issue must seriously evaluate the individual instructions and their overall structure. (Id. at 941-944; People v. Visciotti (1992) 2 C4th 1, 61; People v. Sanders (1990) 51 C3d 471, 517-519.)


In sum, the instructions should be modified as requested to avoid the risk that the jurors will conclude that they have discretion to reach verdicts on the charged crimes without considering the law or evidence relating to voluntary manslaughter — that is, without weighing evidence of passion/quarrel and imperfect defense. (Cf., People v. Najera (2006) 138 CA4th 212, 228 [recognizing potential merit of the argument as to CALJIC 17.10 “in the abstract” but concluding that, in light of the jurors’ questions during deliberations, “in reality, the order of jury instructions did not lead to an improper conviction in this case”].)

Use Of The Term “Defendant”– The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term “defendant” in this instructional request, the defense does not withdraw the request.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories ]

FORECITE CG 7.1 [Right To Jury Consideration Of The Evidence]

FORECITE CG 8.1 [Lesser Included Offense: Requested As Defense Theory]

FORECITE CG 8.2 [Lesser Included: Failure To Instruct Sua Sponte]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 520 NOTES

F 520 Note 1 Applicability Of Implied Malice To Fetus Murder – Knowledge Of Fetus Not Required


“When defendant commits an act, the natural consequences of which are dangerous to human life, with a conscious disregard for life in general, he acts with implied malice toward those he ends up killing,” ... and he does not need to be specifically aware of how many potential victims his conscious disregard for life endangered. (People v. Pool (2008) 166 CA4th 904, 908.)


Thus, knowledge of the fetus is not a prerequisite to fetus murder. (Ibid.; see also People v. Taylor (2004) 32 Cal.4th 863.)


[NOTE: Add at end of first paragraph]:

F 570 Note 4 Heat Of Passion: Defense Theory Of Accident Does Not Preclude Instruction On Provocation
People v. Villanueva (2008) 169 CA4th 41, 54-55 [right to instruction on self-defense despite defendant’s assertion of accident].


[NOTE: Add “ALERT” below title:]

F 570.2 Inst 1 CALCRIM 570 Improperly Requires Jurors To Find That A Reasonable Person Would Kill When Provoked
ALERT: CALCRIM HISTORY – The CALCRIM Committee addressed this defect in its December 2008 revisions.


[NOTE: New entry]:

F 571.5 Inst 2 Imperfect Self-Defense Available When Defendant Only Threatens To Use Force

*Modify CC 571, Element 2, as follows [added language is underlined; deleted language is stricken]:

2. The defendant actually believed that the immediate threat to use of deadly force was necessary to defend against the danger;
Points and Authorities


See FORECITE F 505.6 Inst 5.


[NOTE: New entry:]

F 600.5 Inst 3 The CALCRIM Instructions Fail To Make It Clear That Absence Of Passion/Quarrel And Absence Of Imperfect Defense Are Prerequisites Which The Jurors Must Find Before Convicting The Defendant Of Murder Or Attempted Murder

See FORECITE F 520.6 Inst 1. 


F 604 Inst 1 In Defining Imperfect Defense As Existing Only Where Both Of The Defendant’s Beliefs Are Unreasonable, CALCRIM 604 Misstates The Law
[ACKNOWLEDGMENT: This entry was adapted from briefing provided by Stephen Greenberg.] 

*Modify CC 604, Element 5, as follows:

[Replace: 5. The defendant’s beliefs were unreasonable.]

With: 5. At least one of the beliefs set forth in Elements 3 and 4 above was unreasonable.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Defining Imperfect Defense As Existing Only Where Both Of The Defendant’s Beliefs Are Unreasonable, CALCRIM 604 Misstates The Law – While the imperfect defense doctrine is identical as between murder and attempted murder, the same cannot be said for the pattern instructions. If either aspect of the defendant’s belief in the need for defense is unreasonable, the lesser verdict is proper. But under CALCRIM No. 604, the test applies to both beliefs — facilitating an attempted murder conviction.


Under the imperfect defense doctrine, unreasonable defense of self or another negates malice (People v. Humphrey (1996) 13 C4th 1073, 1082; People v. Randle (2005) 35 C 4th 987, 994-1001), which is an element of both murder and attempted murder. (People v. Visciotti (1992) 2 C4th 1, 56, 61.) Logically, the doctrine must be identical as applied to both crimes; that is, an imperfect defense to the defendant’s homicidal act exists — or doesn’t — independently of the victim’s survival or death. If the defendant’s belief in the need for lethal defense was reasonable, the act was justifiable; the result, acquittal. If that belief was unreasonable, what would otherwise be murder or attempted murder is reduced to voluntary manslaughter if the victim died; to attempted voluntary manslaughter, if he or she lived. (People v. Flannel (1979) 25 C3d 668, 674-680; People v. Villanueva (2008) 169 CA4th 41, 52-53.)


But “belief in the need for lethal defense” is a simplification. The courts have identified two elements: “the defendant must honestly (if unreasonably) believe that serious injury is imminent and that lethal force is necessary. [Citation.]” (People v. Uriarte (1990) 223 CA3d 192, 197, italics added, citing People v. Flannel, supra, 25 C3d 668, 674; see In re Christian S. (1994) 7 C4th 768, 773 [preferring “actual” to “honest” belief]; People v. Viramontes (2001) 93 CA4th 1256, 1262 [under both perfect and imperfect theories, defendant “must actually believe in [1] the need to defend himself against [2] imminent peril to life or great bodily injury”].)


These elements are defined as such in the CALCRIM instructions. For justifiable defense in a homicide or attempted homicide case, the defendant must actually and reasonably believe in (1) imminent danger of death or great bodily injury and (2) the necessity of immediate deadly force in defense. (CALCRIM 505, elements 1 and 2.) As for imperfect defense, CALCRIM offers two different instructions: one for a charged murder, the other for an attempted murder case. The subjective elements remain the same: the defendant must have “actually believed” in imminent danger of death or great bodily injury and the necessity of immediate deadly force in defense. (CALCRIM 571, elements 1 and 2; CALCRIM 604, elements 3 and 4.)


At this point, the imperfect defense instructions diverge from CALCRIM 505, by adding the element of unreasonable belief. Inexplicably, they also diverge from each other. Under CALCRIM 571: “BUT [¶] 3. At least one of those beliefs was unreasonable.” (Original capitalization; italics added.) According to CALCRIM 604: “BUT [¶] 5. The defendant’s beliefs were unreasonable.” (Original capitalization; italics added.) Only one formulation can be correct, and it is the former; CALCRIM 604 is a misstatement of law.


Under perfect and imperfect defense theories the defendant must actually believe in both imminence and necessity. If either belief is unreasonable, malice is negated, and the result is manslaughter or attempted manslaughter. In such a case, the defendant “fails to meet the standard of a reasonable person.’” (People v. Flannel, supra, 25 C3d 668, 675.) That is because “the proper offense in a case of unreasonable belief is manslaughter.” (Ibid., citing this court’s opinion in People v. Lewis (1960) 186 CA2d 585, 598.) So where an actual belief in defense circumstances exists, “but without the presence of all the ingredients necessary to excuse the act on the ground of self-defense, the killing is manslaughter.” (Ibid., quotations omitted, italics added, also quoted in Flannel, 25 C3d 668, 676; Roads v. Superior Court (1969) 275 CA2d 593, 597, fn. 2.)


Of course, none of these defense elements must be established according to an evidentiary burden; instead, the prosecution must prove their absence. (CALCRIM 505, 571, 604, final ¶¶.) Thus, where the prosecution shows beyond a reasonable doubt that either of the defendant’s beliefs (in imminence or necessity) was unreasonable, a claim of perfect defense fails — but imperfect defense is established. In a murder prosecution, CALCRIM 571 makes that clear, providing that “[a]t least one of [the defendant’s] beliefs was unreasonable.” The result would be a voluntary manslaughter verdict.


But under CALCRIM 604, reasonable doubt as to whether one belief was reasonable would result in an attempted murder conviction; only the same finding as to both beliefs would mitigate the verdict. CALCRIM 571’s accurate statement of law does not cure its counterpart’s error. On the contrary, even if jurors were to notice the distinction, they need not guess that either formulation was wrong. (Cf. People v. Dewberry (1959) 51 C2d 548, 557 [where instructions state rule as applicable in one circumstance, jury reasonably may conclude rule is inapplicable in another]; People v. Bell (2004) 118 CA4th 249, 256 [same].)

Briefing Available – For additional briefing on this issue, see Brief Bank # CCB-003. 

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: New entry]:
F 640 NOTES

F 640 Note 1 The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements

CALCRIM  640 and 641 list the charged and lesser offenses and then tell the jury, “You may consider these different [crimes] in whatever order you wish.” (Italics added.) The instructions do not say jurors must consider voluntary manslaughter and attempted voluntary manslaughter — even though their definitions actually included elements or sub-elements of murder and attempted murder. Furthermore, CALCRIM’s hypothetical illustrations reinforce the idea that the jury need not consider the lesser crimes: “If you all agree that the People have proved that the unlawful killing was first-degree [or attempted] murder, complete the verdict form stating that the defendant is guilty of first-degree [or attempted] murder.” (CALCRIM 640, 641.)

Accordingly, either the CALCRIM deliberation instruction or the instruction defining the elements of the greater offense should be modified to assure that the jurors are required to consider and determine whether any sub-elements have been proved beyond a reasonable doubt. (See FORECITE  F 520.6 Inst 1 [The CALCRIM Instructions Fail To Make It Clear That Absence Of Passion/Quarrel And Absence Of Imperfect Defense Are Prerequisites Which The Jurors Must Find Before Convicting The Defendant Of Murder Or Attempted Murder].)


[NOTE: In TOC, delete “[No Forecite Entries On This Instruction]”]:

F 641 Procedure for Completion of Verdict Forms: Without Stone Instruction [No Forecite Entries On This Instruction]

[NOTE: New entry]:

F 641 Note 1 The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements 


See FORECITE F 640 Note 1.


[NOTE: These are only two changes to instruction; remainder stays the same: Change to Alternative a instruction only]:

F 820.5 Inst 3 (a & b) Assault On Child Under 8 Resulting In Death (PC 273ab): Objective Reasonable Person Standard 
Alternative a:

*Modify CC 820, Element 5, as follows [added language is underlined; deleted language is stricken]:

5. When the defendant acted committed the act referred to in Element 3, above, (he/she) was aware of facts that would lead a reasonable person, in the defendant’s situation, considering all the circumstances as they were known by and appeared to the defendant, to realize that (his/her) act by its nature would directly and probably result in great bodily injury to the child;
[NOTE: Add new subsection before “Situation vs. Position vs. Defendant’s Circumstances”]:

Specification Of Act Committed – See FORECITE F 820.5 Inst 4 [Concurrence Of Act And Intent].


[NOTE: New Entry]:

F 841.5 Inst 3 Simple Battery Against Spouse, Etc. (PC 243(e)(1): Former Cohabitant Is Not Separate Category Of Offender
*Modify CC 841, Element 2, as follows [deleted language is stricken]:

2. ________ <insert name of complaining witness> is (the/a) (defendant’s [former] spouse/defendant’s [former] cohabitant/defendant’s fiancé[e]/person . . .
Points and Authorities

Because PC 243(e)(1) “does not apply to former cohabitants without the former cohabitant falling within one of the statutorily listed categories, such as “former dating relationship,” [CC 841] is incorrect.” (People v. Belton (2008) 168 CA4th 432, 439.)


[NOTE: In TOC take out the [Reserved] at the end of this title:]

F 937.9 Sexual Battery: By Fraudulent Representation—Lesser Offense Issues [Reserved]

[NOTE: New Entry]:

F 937.9 NOTES

F 937.9 Note 1 Sexual Battery (PC 243.4(e)(1)) Not LIO Of Sexual Battery By Fraudulent Representation (PC 243.4(c))
Because sexual battery (PC 243.4(e)(1)) requires that the intimate touching be against the will of the victim, it is not a lesser included offense to sexual battery by fraudulent representation (PC 243.4(c)). Stated another way, sexual battery by fraudulent representation cannot necessarily include sexual battery because the elements of the two crimes are not coextensive. At best, sexual battery is a lesser related offense to sexual battery by fraudulent representation. ([NF] People v. Babaali (3/3/2009, B206165) 171 CA4th 982, 998, 1000.) 


[NOTE: In TOC take out the [Reserved] at the end of this title:]

F 938.9 Sexual Battery: Misdemeanor—Lesser Offense Issues [Reserved] 

[NOTE: New Entry]:

F 938.9 NOTES

F 938.9 Note 1 Sexual Battery (PC 243.4(e)(1)) Not LIO Of Sexual Battery By Fraudulent Representation (PC 243.4(c))
Because sexual battery (PC 243.4(e)(1)) requires that the intimate touching be against the will of the victim, it is not a lesser included offense to sexual battery by fraudulent representation (PC 243.4(c)). Stated another way, sexual battery by fraudulent representation cannot necessarily include sexual battery because the elements of the two crimes are not coextensive. At best, sexual battery is a lesser related offense to sexual battery by fraudulent representation. ([NF] People v. Babaali (3/3/2009, B206165) 171 CA4th 982, 998, 1000.) 


[NOTE: New entry]:

F 945.5 Inst 9 Incorporation Of Physical Injury Definition Into Enumerated Elements
A. Modify CC 945, Element 4, as follows [added language is underlined]:

4. _________ <insert officer’s name, excluding title> suffered a physical injury as a result of the touching that required professional medical treatment based on the nature, extent and seriousness of the injury itself(;/.)]
b. Delete 4th paragraph defining “injury.”
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Incorporation Of Definition Into Elements – See FORECITE F 417.5 Inst 2; compare CC 925, Element 1; CC 960, Element 1.

Improper To Instruct On Matters Which The Prosecution Does Not Need To Prove – See FORECITE F 416.3 Inst 4.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 3.5 [Failure To Fully, Clearly and Accurately Instruct On An Element]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories] 

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[NOTE: In TOC take out the [Reserved] at the end of this title:]

F 965.9 Shooting At Inhabited House Or Occupied Motor Vehicle—Lesser Offense Issues [Reserved]

F 965.9 Note 1 Shooting At Inhabited Dwelling Or Occupied Motor Vehicle (PC 246): Grossly Negligent Discharge Of A Firearm (PC 246.3) As Lesser Included

See [NF] People v. Ramirez (2/26/2009, S156775) 45 C4th 980, 985-86.


F 965.9 Note 2 Shooting At An Occupied Vehicle: ADW Is Not An LIO (PC 246) 

See FORECITE F 965 Note 7.


F 965.9 Note 3 Shooting At Inhabited Dwelling: Lesser Offense Of Violating City Ordinance (PC 246)


See FORECITE F 965 Note 12.


[NOTE: In TOC take out the [Reserved] at the end of this title:]

F 970.9 Shooting Firearm In Grossly Negligent Manner—Lesser Offense Issues [Reserved]

F 970.9 Note 1 Shooting Firearm In Grossly Negligent Manner (PC 246.43) Is Lesser Included Of Shooting At Inhabited Dwelling Or Occupied Motor Vehicle (PC 246)

See [NF] People v. Ramirez (2/26/2009, S156775) 45 C4th 980, 985-86.


[NOTE: New Entry]:

F 983 NOTES

F 983 Note 1 Brandishing Firearm In Self-Defense – Immediate Threat To Use Force

See FORECITE F 3470.7 Inst 4.


[NOTE: New Entry]:

 F 983 Note 2 Self-Defense Generally

See FORECITE F 505 [Justifiable Homicide: Self-Defense or Defense of Another]; F 3470 [Right To Self-Defense Or Defense Of Another (Non-Homicide)].


[NOTE: New Entry]:

F 983 Note 3 Self-Defense Available When Defendant Threatens To Use Force

See FORECITE F 505.6 Inst 5. 


[NOTE: New Entry]:
F 985 NOTES

F 985 Note 3 Self-Defense Generally

See FORECITE F 505 [Justifiable Homicide: Self-Defense or Defense of Another]; F 3470 [Right To Self-Defense Or Defense Of Another (Non-Homicide)].


[NOTE: New Entry]:

F 985 Note 4 Self-Defense Available When Defendant Threatens To Use Force

See FORECITE F 505.6 Inst 5. 


[NOTE: In TOC take out the [Reserved] at the end of this title:]

F 985.3 Brandishing Imitation Firearm—Language That Is Argumentative, Confusing, Etc. [Reserved]


[NOTE: New entry]:

F 985.3 NOTES

F 985.3 Note 1 Brandishing Firearm Or Deadly Weapon: Misdemeanor – CALCRIM Cross-References And Research Notes
CALCRIM Cross-References:

CALCRIM 980 [Brandishing Firearm In Presence Of Occupant Of Motor Vehicle]

CALCRIM 981 [Brandishing Firearm In Presence Of Peace Officer]

CALCRIM 982 [Brandishing Firearm Or Deadly Weapon to Resist Arrest]

CALCRIM 984 [Brandishing Firearm: Misdemeanor—Public Place]

CALCRIM 985 [Brandishing Imitation Firearm (PC 417.4)]

Research Notes:
See CLARAWEB Forum, Assaultive And Battery Crimes—Series 800-900.


[NOTE: Add after “Note” at bottom:]

F 1191 Note 9 Constitutional Challenge To Propensity Evidence Based On Inability Of Jurors To Follow Limiting Instructions
Subsequent History Note: The United States Supreme Court granted certiorari for People v. Quintanilla, sub nom. Quintanilla v. California (2007) ___ US ___ [167 LEd2d 40; 127 SCt 1215]. Judgment was vacated and the case remanded to the Court of Appeal for further consideration in light of Cunningham v. California (2007) 549 US 270 [166 LEd2d 856; 127 SCt 856]. On remand, the Court of Appeal filed an unpublished opinion on July 31, 2007.


[NOTE: Add “ALERT” below title and delete “CALCRIM HISTORY” at bottom of entry:]

F 1203.5 Inst 4 Concurrence Of Act And Intent 
ALERT: CALCRIM HISTORY – The 2008 CALCRIM modification adding Element 5 addressed the inadequacy previously identified by FORECITE in F 1203.5 Inst 4.


F 1215.5 Inst 6 Substantial Distance For Kidnapping: Juror Not Required To Consider Contextual Factors
*Modify CC 1215, ¶ 4, sentence 1, as follows [added language is underlined; deleted language is stricken]:

Alternative A:

[Substantial distance means more than a slight or trivial distance. In deciding, if you can, whether the distance was substantial, you must consider all the circumstances relating to the movement. Thus, in addition to considering the actual distance moved,. You may also consider other factors such as whether the movement increased the risk of [physical or psychological] harm, increased the danger of a foreseeable escape attempt, gave the attacker a greater opportunity to commit additional crimes, or decreased the likelihood of detection.]
Alternative B:

[Substantial distance means more than a slight or trivial distance. In deciding whether the distance was substantial, you must should consider all the circumstances relating to the movement. Thus, in addition to considering the actual distance moved, you may also consider other factors such as whether the movement increased the risk of [physical or psychological] harm, increased the danger of a foreseeable escape attempt, gave the attacker a greater opportunity to commit additional crimes, or decreased the likelihood of detection.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]


If You Can – See FORECITE F 100.7 Inst 1.

Whether Jurors “Must Consider” Contextual Factors – Nothing in People v. Martinez (1999) 20 C4th 225 justifies CALCRIM’s instruction that the jurors “must consider” contextual factors other than the distance of the asportation. Martinez did state that “it would . . . be proper for the court to instruct that, in determining whether the movement is “‘substantial in character’ [citation], the jury should consider the totality of the circumstances.” However, the term “should” allows the jurors discretion which the term “must” does not. (See FORECITE F 105.2 Inst 1) Moreover, elsewhere in Martinez the Court makes it clear that consideration of contextual factors is permissive not mandatory:

“While the jury may consider a victim’s increased risk of harm, it may convict of simple kidnapping without finding an increase in harm, or any other contextual factors. Instead, as before, the jury need only find that the victim was moved a distance that was “substantial in character.” [Citations] To permit consideration of “the totality of the circumstances” is intended simply to direct attention to the evidence presented in the case, rather than to abstract concepts of distance. At the same time, we emphasize that contextual factors, whether singly or in combination, will not suffice to establish asportation if the movement is only a very short distance. [Emphasis added.]

(People v. Martinez, supra, 20 C4th 225, 237; see also U.S. v. Moreno-Florean (5th Cir. 2008) 542 F3d 445; FORECITE F 1215.5 Inst 5 Jury Must Find That Movement Was For More Than A Very Short Distance Before Considering Other Factors.)

Accordingly, CC 1215 should be modified with one of the above alternatives.]

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

NOTES
See FORECITE 1203 Note 2 for argument that substantial distance is unconstitutionally vague. See FORECITE F 9.50 n2 for argument that any distance less than 90 feet is not a substantial distance as a matter of law.


[NOTE: Add “ALERT” below title and delete “CALCRIM HISTORY” at bottom of entry:]

F 1225.3 Inst 2 Defense To Kidnapping: Who Has Burden Of Proof?
ALERT: CALCRIM HISTORY – The Committee’s 2008 deletion of the preponderance alternative addressed the deficiency previously identified by FORECITE F 1225.3 Inst 2.


[NOTE: This replaces the Points and Authorities; the instruction remains the same]:

F 1600.2 Inst 2 Tailor To Facts: Element 5 When Store Or Business Employee Is Alleged Victim
Points and Authorities

See generally FORECITE F 3500.2 Inst 1; see also People v. DeFrance (2008) 167 CA4th 486, 497 [person in possession of the property must have a “special relationship with the owner. . .”].


[NOTE: This replaces the previous entry]:

F 1600.5 Inst 11 Possession Issues And Instructions 
Re: CC 1600, paragraph 6, see FORECITE F 3306; see also People v. DeFrance (2008) 167 CA4th 486, 501 [CC 1600 “could have provided more assistance to the jury . . . by specifying the factors the jury could consider” in deciding whether the victim had control over the property].


[NOTE: This replaces the previous entry]:

F 1600 Note 13  Robbery: Employees Of A Business Constructively Possess The Business Owner’s Property During A Robbery

“. . . [A] long line of California cases that have found evidence sufficient to establish that employees working at a business premises were in constructive possession of the employer’s property during a robbery, based upon their status as employees and without examining whether their particular duties involved access to or control over the property stolen. Although some of these cases may stop short of declaring an unequivocal rule, they support the proposition . . . that ‘California follows the long-standing rule that the employees of a business constructively possess the business owner’s property during a robbery. …’ [Citation.]” (See [NF] People v. Scott (2/19/2009, S136498) 45 C4th 743, 752.)


[NOTE: New entry]:

F 1820 Note 5 Auto Taking: Accessory After The Fact Liability

See U.S. v. Vidal (9th Cir. 2007) 504 F3d 1072, 1084 [enumeration of principal liability per CC 1820 “in no way impedes a prosecution under [VC] 10851(a) as an accessory after the fact, with an appropriately modified jury instruction]. 


[NOTE: New entry]:

F 2330.5 Inst 3 No Requirement That Manufacturing Begin With Innocuous Chemical

*Modify CC 2330, 5th paragraph and Items 1 and 2 below as follows [deleted language is stricken]: 

[Thus, the defendant is guilty of this crime if the People have proved that:
1. The defendant engaged in the synthesis, processing, or preparation of a chemical that is not itself a controlled substance;
AND
2. The defendant knew that the chemical was going to be used in the manufacture of a controlled substance.]]
Points and Authorities


HS 11379.6(a) does not require either a chemical change as a result of the manufacturing process or evidence he started with a substance which was not itself a controlled substance: “CALCRIM No. 2330 states an element of a manufacturing offense under section 11379.6(a) is that the “defendant engaged in the synthesis, processing, or preparation of a chemical that is not itself a controlled substance … .” (Italics added.) The quoted language in CALCRIM No. 2330, on which Bergen relies, may well be appropriate in prosecutions for manufacturing methamphetamine. [Citations.] However, this language in CALCRIM No. 2330 appears nowhere in section 11379.6(a). Section 11379.6(a) does not require that the manufacture of a controlled substance begin with an otherwise innocuous or noncontrolled substance as an element of the offense. It punishes the use of chemicals as part of the process of producing a controlled substance.” (People v. Bergen (2008) 166 CA4th 161, 173.)


[NOTE: In TOC’s delete the “ [No Forecite Entries In This Section]”
F 2575 Offer to Sell Destructive Device (PC 12303.6) [No Forecite Entries On This Instruction]


F 2575 NOTES

F 2575 Note 1 Definition Of “Breakable”

CALCRIM 2575 provides for instruction of the jury on the definition of destructive device from PC 12301(a)(5) which defines the term as “any breakable container which contains a flammable liquid with a flashpoint of 150 degrees Fahrenheit or less and has a wick or similar device capable of being ignited.” However, the statute does not define the term “breakable.” “Breakable” is defined in the dictionary as something “that can be, or is liable to be broken.” (See [NF] People v. Adams (1//27/2009, F054047) 170 CA4th 893, 900 .)


Although this is a term in common usage the judge should consider defining it on request. (See cf., [NF] People v. Adams, supra, 170 CA4th at 900 [judge has no duty to define terms of common usage absent a request].)


[NOTE: In TOC’s delete the “ [No Forecite Entries In This Section]”
I. CRIMES INVOLVING PRISONERS [No Forecite Entries In This Section]

[NOTE: New entry]:

F 2745 Possession or Manufacture of Weapon in Penal Institution (PC 4502)
F 2745 Inst 1 Definition Of “Sharp Instrument”
*Add to CC 2745 when appropriate:

A sharp instrument is an instrument that is sharp and that can be used to inflict injury and that is not necessary for the inmate to have in his possession.
Points and Authorities

[NF] People v. Hayes (2/25/2009, C057345)171 CA4th 549, 560.


[NOTE: New entry]:

F 3404 NOTES

F 3404 Note 1 Instruction On Both Accident And Self-Defense

See FORECITE F 510 Note 1.


[NOTE: Add “ALERT” below title:]

F 3425 Inst 2 Instruction That Jurors “Should” Find Consciousness If The Defendant Acted As If Conscious As Improper Presumption And Argument
ALERT: CALCRIM HISTORY – The CALCRIM Committee addressed this defect in its December 2008 revisions.


[NOTE: New entry]:

F 3470.7 Inst 4 Self-Defense Available When Defendant Threatens To Use Force
*Modify CC 3470, Elements 2 and 3, as follows [added language is underlined; deleted language is stricken]:

2. The defendant reasonably believed that the immediate threat to use of force was necessary to defend against that danger;

AND

3. The defendant threatened to used no more force than was reasonably necessary to defend against that danger.
Points and Authorities

See FORECITE F 505.6 Inst 5.


[NOTE: Add “ALERT” below title:]

F 3471 Inst 5 Mutual Combat Requires “Prearrangement” or “Agreement to Fight”
ALERT: CALCRIM HISTORY – The CALCRIM Committee addressed this defect in its December 2008 revisions.


[NOTE: This replaces the previous entry:]

F 3305 Inst 1 Duress To Negate Criminal Intent
The prosecution has the burden of proving beyond a reasonable doubt that the defendant had the following criminal intent: ____________ <insert intent element of the charge>. The defendant’s honest belief, even if mistakenly or unreasonably held, that [his] [her] life would be in immediate danger if [he] [she] did not engage in the conduct charged may negate such intent. The prosecution has the burden of proving beyond a reasonable doubt that the required intent was not negated by the defendant’s honest belief that [his] [her] life would be in danger if [he] [she] did not engage in the charged conduct.

If the prosecution has not met this burden you must find the defendant not guilty of ______________ <charged offense>.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Duress May Negate Intent Or Mental State – In People v. Smith (1986) 187 CA3d 666, 678-79, the court held that “an honest but unreasonable belief as to duress may negate the specific intent necessary for a robbery.” That is, if the defendant entertained a good faith belief that his life would be in immediate danger if he did not engage in the charged conduct, then felonious intent is negated.

Smith was disapproved without analysis in People v. Bacigalupo (1991) 1 C4th 103, 126 fn 4; see also People v. King (1991) 1 CA4th 288, 297 [concluding that duress does not negate specific intent]. However, notwithstanding Bacigalupo, a federal issue remains. While unreasonable duress may not negate a specific intent to take the property, it may negate felonious (i.e., criminal) intent. The federal constitutional rights to trial by jury and due process (6th and 14th Amendments) are implicated if the state precludes the defendant from using unreasonable duress to disprove the criminal intent element of the charge. [See generally, FORECITE PG VII(C).]

Moreover, an honest and good faith belief which negates criminal intent has been recognized as a defense in other contexts. (E.g., mistake of fact: FORECITE F 3406, F 3407, F 4.35a; mistake of law: F 3407, F 4.003a; claim of right: F 1863.2 Inst 9, F 9.40a.) This is so because a necessary element of the charge, wrongful intent, has not been proven. (See People v. Vogel (1956) 46 C2d 798, 801, fn 2.) Hence, if unreasonable duress negates the requisite criminal intent of the charge then the defendant may not be convicted even if the result is complete exoneration.

Right To Relate Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2. 

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

NOTES
Another way of looking at duress in robbery or theft cases is that the defendant who acts under duress does not intend to permanently deprive the owner of the property taken. Hence, the defendant should have the right to an instruction which pinpoints this theory. (See FORECITE PG III(A).)

CALJIC NOTE: See FORECITE F 4.002a.


[NOTE: Replace last paragraph in this section “14th Amendment Due Process” with the following:]

F 3500.1 Note 4 Juror Unanimity: Constitutional Principles
Furthermore, the common-law underpinnings of the rule are a basis for finding that the rule is embraced within the due process provisions of the 14th Amendment. As recognized by the United States Supreme Court, the courts should look to the common law to determine whether the defendant has a vested due process right in a particular defense. (See Montana v. Egelhoff (1996) 518 US 37 [135 LEd2d 361; 116 SCt 2013] [plurality opinion]; see also Schad v. Arizona (1991) 501 US 624 [115 LEd2d 555; 111 SCt 2491]; but see [NF] Steward v. Adams (C.D. Cal. May 14, 2008) 2008 U.S. Dist. LEXIS 56676, *26-27.)


[NOTE: New entry]:

F 3517 Inst 6 Definition Of Greater Offense Should Include Elements Of Lesser Offense Which The Prosecution Must Negate

See FORECITE F 520.6 Inst 1. 

[NOTE: New entry]:

F 3517 Note 11 The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements 

CALCRIM 3517 lists the greater and lesser offenses and then tells the jurors that: “It is up to you to decide the order in which you consider each crime and the relevant evidence ....” The instructions do not say jurors must consider lesser offenses whose definitions may actually include elements or sub-elements of the greater offenses. (See e.g., murder and attempted murder.) 

Accordingly, either the CALCRIM deliberation instruction or the instruction defining the elements of the greater offense should be modified to assure that the jurors are required to consider and determine whether any sub-elements have been proved beyond a reasonable doubt. (See e.g., FORECITE F 520.6 Inst 1 [The CALCRIM Instructions Fail To Make It Clear That Absence Of Passion/Quarrel And Absence Of Imperfect Defense Are Prerequisites Which The Jurors Must Find Before Convicting The Defendant Of Murder Or Attempted Murder].)


[NOTE: Add to TOC]:

F 3518  Deliberations And Completion Of Verdict Forms: For Use When Lesser Included Offenses And Greater Crimes Are Not Separately Charged And The Jury Is Given Only One Not Guilty Verdict Form for Each Count (Non-Homicide)

[NOTE: New entry]:

F 3518 NOTES
F 3518 Note 1 Note 1 The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements 


See FORECITE F 3517 Note 11.


[NOTE: Add to TOC]:

F 3519  Deliberations and Completion of Verdict Forms: Lesser Offenses—For Use When Lesser Included Offenses and Greater Crimes Are Separately Charged (Non-Homicide)

[NOTE: New entry]:

F 3519 NOTES
F 3519 Note 1 The CALCRIM Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements


See FORECITE 3517 Note 11.



CALJIC
[NOTE: This replaces the previous entry]:

F 1.00 n9 Error To Instruct Or Imply That Defense Has Any Burden Of “Going Forward” With Evidence.

See FORECITE PG III(D).


[NOTE: This replaces the previous entry]:

F 1.00 n10 Defendant Need Not Produce Affirmative Evidence To Satisfy Evidentiary Burden For Instruction.


See FORECITE PG X(A)(1.3.2).


[NOTE: This replaces the previous entry]:

F 2.03 n16 Defendant’s Testimony Consistent With Pretrial Statements. 

CJ 2.03 should not be given where defendant’s testimony is consistent with his or her pretrial statements even though inconsistent with the prosecution’s case. To give CALJIC 2.03 where defendant’s testimony is consistent with his or her pretrial statements and inconsistent with the prosecution’s case would cast doubt on the defendant’s credibility and single out his testimony for more particular scrutiny than the testimony of the prosecution’s witnesses. (People v. Green (1980) 27 C3d 1, 40.)


See also CC 362.2 Inst 6.


[NOTE: New entry:]

F 2.03 n23 Consciousness Of Guilty Only Applicable To False Statements Made Before Trial.


See FORECITE F 362.2 Inst 6. 


[NOTE: This replaces the previous entry]:

F 5.12 n7 Duty To Instruct On Self-defense Or Imperfect Self-defense When Defendant Has Not Testified.

See FORECITE PG X(A)(1.3.2).


[NOTE: This replaces the previous entry]:

F 9.40 n13  Robbery: Employees Of A Business Constructively Possess The Business Owner’s Property During A Robbery.

See FORECITE F 1600 Note 13.


[NOTE: Add at end of 3rd paragraph after citation to Lucas and blurb:

F 12.24.1 n12 Medical Necessity Defense (HS 11362.5): At EC 402 Hearing Defendant Need Only Establish That The Jurors Could Have A Reasonable Doubt.
; see also FORECITE PG III(D).


[NOTE: This replaces the Points and Authorities in the previous entry; the instruction remains the same]:

F 14.66a Receiving Stolen Property With Innocent Intent: Burden Of Proof As To Affirmative Defense 
Points and Authorities 

A defendant charged with receiving stolen property can rely on the affirmative defense that he intended to return the stolen property at the time that he obtained possession of it. (People v. Dishman (1982) 128 CA3d 717, 721.) As is true of all affirmative defenses relating to the negation of an element of the offense, the defendant has the burden to present substantial evidence in support of the defense. (See People v. Figueroa (1986) 41 C3d 714, 721.) If such evidence is presented, the defendant is entitled to an acquittal unless there is proof beyond a reasonable doubt that the defense has not been established. (Ibid.) 


The defect in CJ 14.66 is that it erroneously advises the jury that the defendant has the “burden of raising a reasonable doubt” concerning the innocent intent defense. Defendant’s burden consists solely of “producing evidence” to support the defense. (See FORECITE PG III(D).)


[See Brief Bank # B-955 for briefing on this issue.] 

(See FORECITE F 1.00 n9; see also FORECITE F 6.20b.) 


[NOTE: New entry]:

F 17.10 Note 10 The CALJIC Instructions On Deliberation Procedure Fail To Require Consideration Of Omitted Elements Or Sub-Elements


See FORECITE F 3517 Note 11.


[NOTE: This replaces the previous entry]:

CHK III 
A.      Terms With A Specialized Or Technical Legal Meaning 

See FORECITE PG V(A)(8).


[NOTE: Add at end of section “A”]:

CHK IV Rules of Statutory Construction

A.      Ambiguous Statutory Language Must Be Construed In Favor Of The Defendant.

Reconciling Rules Of Lenity And Strict Construction Of Statutory Language. See discussion in [NF] People v. Wagner (1/22/2009, G039038) 170 CA4th 499, 509.


[Add to these entries]:

LIO VI - Lesser Included Checklist 

PC 243.4(a), PC 243.4(b), PC 243.4(c), PC 243.4(d) - Sexual Battery

OFFENSES NOT INCLUDED
b.
Sexual Battery (PC 243.4(e)(1)) Not LIO Of Sexual Battery By Fraudulent Representation (PC 243.4(c)). ([NF] People v. Babaali (3/3/2009, B206165) 171 CA4th 982, 998.)
PC 246 - Shooting At Occupied Dwelling/Vehicle 

OFFENSES INCLUDED

b.      Grossly negligent discharge of a firearm (PC 246.3) as LIO of discharging a firearm at an occupied building (PC 246). ( [NF] People v. Ramirez (2/26/2009, S156775) 45 C4th 980, 985-86; People v. Overman (2005) 126 CA4th 1344, 1351, 1358.)
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