 SEQ CHAPTER \h \r 1CALIFORNIA CASE LAW UPDATE – Selected California Cases
California Supreme Court (April 1-30, 2013)
Selected Decisions:
Judge Has Sua Sponte Duty To Instruct On Accomplice Liability. People v. Delgado (4/4/2013, S192704) 56 CA4th 480 (mod’d 6/12/2013, 2013 WL 2631124): Jury instructions on an aiding and abetting theory of liability must be given when such derivative culpability forms a part of the prosecution's theory of criminal liability and substantial evidence supports the theory. This error, however, did not constitute failure to instruct on an element of the offense and did not lessen the People's burden of proof. The jury was fully instructed on all required elements, including asportation, as well as the People's burden. Because there was no federal constitutional error, the court assessed prejudice under the People v. Watson (1956) 46 CA2d 818, 836 standard.


Court May Not Reject A Jury Verdict It Believes Is Erroneous. People v. Carbajal (4/8/2013, S195600) 56 CA4th 521: No statute permits a court to refuse to hear a verdict it believes to be erroneous or to direct the jury to deliberate further without the declaration of one or more jurors that the announced verdict is in error. Additionally, aside from a limited exception set forth in PC 1161, a court may not decline to accept or hear a jury verdict merely because it is inconsistent with another verdict the jury rendered in the case.


Double Jeopardy: Failure To Find Predicate For Special Allegation. People v. Carbajal (4/8/2013, S195600) 56 CA4th 521: A jury cannot return a valid verdict on a special allegation where it has not first arrived at the underlying verdicts that comprise the essential predicate for the allegation and, if it nevertheless reaches a verdict on the allegation, the finding is unauthorized and has no double jeopardy consequences. Without this essential predicate, the jury had no authority to consider the multiple victim allegation.


Judge Must Ask Jurors If They Have Agreed Upon A Verdict. People v. Anzalone (4/15/2013, S192536) 56 CA4th 545 (mod’d 6/12/2013, 2013 WL 2631122): Under PC 1149, the jury must be queried as to whether they have agreed upon a verdict. 

Judicial Plea Bargaining. People v. Clancey (4/18/2013, S200158) 56 CA4th 562: To demonstrate that a trial court has given a valid indicated sentence rather than engaged in prohibited judicial plea bargaining, the record must reflect that the term is appropriate regardless of whether defendant pled or went to trial. 

Person Who Aid A Parolee To Abscond Is Accessory To Underlying Offense. People v. Nuckles (4/22/2013, S200612) 56 CA4th 601: One who aids a parolee in absconding from parole supervision is guilty of being an accessory to the underlying felony that was committed by the parolee. 

Grants Of Review:
People v. Silva REV GTD (4/10/2013, S208313) 2012 WL 1714753, 2012 WL 6721537: Briefing deferred pending decision in People v. Gutierrez REV GTD (1/3/2013, S206365) 209 CA4th 646 and People v. Moffett REV GTD (1/3/2013, S206771) 209 CA4th 1465, which present issues concerning the sentencing of juvenile offenders under PC 190.5(b), in light of Miller v. Alabama (Nos. 10-9646 & 10-9647, 6/25/2012) ___ US ___ [183 LEd2d 407; 132 SCt 2455].

People v. Shazier REV GTD (4/17/2013, S208398) 212 CA4th 520: Petition for review after the Court of Appeal reversed an order of commitment as a sexually violent predator. This case presents the following issue: Did the Court of Appeal correctly reverse the order of commitment in this case for prejudicial prosecutorial misconduct at a third commitment trial under the Sexually Violent Predator Act (WI 6600 et seq.)?

STATUS
People v. Vangelder REV GTD (10/19/2011, S195423) 197 CA4th 1: On 4/17/2013 the court directed the parties to file supplemental briefs addressing the effect, if any, of: (1) HS 100700 and 100701; (2) California Code of Regulations, title 17, sections 1221.2 [concerning performance standards for breath – alcohol analysis machines] and 1221.3 [concerning a “Conforming Products list” for approved breath-alcohol analysis machines]; and (3) 58 Federal Register 48705, 48707-48708 (Sept. 17, 1993) [“Model Specifications for Evidential Breath Testing Devices” – providing that no machine can meet federal standards unless it “measure[s] the alcohol content of deep lung breath with sufficient accuracy for evidential purposes”]; 72 Federal Register 71480, 71481-71483 (Dec. 17, 2007) [“Conforming Products List of Evidential Breath Measurement Devices” at time of trial]; 77 Federal Register 35747, 35748-35751 (June 14, 2012) [current “Conforming Products List of Evidential Breath Measurement Devices”].


California Courts of Appeal (April 1-30, 2013)

Selected Decisions:
SVP: Equal Protection. People v. McDonald (3/28/2013, G044963) 214 CA4th 1367: Sexually Violent Predator Act (SVPA) does not violate equal protection by providing for indeterminate commitment and by placing burden on defendant to obtain release.


Instruction Erroneously Permitted Consideration Of Gang Membership. People v. Rivas (3/29/2013, H036974) 214 CA4th 1410: The trial court erred in instructing the jury with a modified version of CALCRIM 1403, that it could consider evidence of the defendants' activities with other gang members in determining whether they were guilty of the charged murder.


Error To Give Inapplicable Instructions On Unintended Consequences. People v. Rivas (3/29/2013, H036974) 214 CA4th 1410: It was error to give CALCRIM 400 regarding unintended but foreseeable crimes where the prosecution did not rely on the theory of natural and probable consequences.


Accomplice Liability: Identity Of Perpetrator Not Required. People v. Quiroz (4/3/2013, B229432) 215 CA4th 65: Quiroz claimed that aiding and abetting instructions should not have been given until the prosecution produced sufficient evidence regarding the identity of the principal. This is not required, however, because the intent of the shooter may be determined based on the evidence without identifying the killer.


Accomplice Liability Theory: Adequacy Of Notice. People v. Quiroz (4/3/2013, B229432) 215 CA4th 65: Under California's short form pleading, however, charging a defendant as a principal is deemed to charge him as an aider and abettor (PC 971). Although no case holds this practice, without more, provides constitutionally sufficient notice of the alternate charges, here, the prosecution requested aiding and abetting instructions during voir dire. This provided adequate notice of the alternative theory.


Property Loss Enhancement: Does Not Include Lost Income And Profits. People v. Evans (4/9/2013, D059607) 215 CA4th 242: For the purpose of PC 12022.6 (enhancement for property loss), loss means the value of the property taken or destroyed and does not include lost income and profits. 


Mistake Of Fact Instructions Not Required Sua Sponte. People v. Lawson (4/4/2013, E053349) 215 CA4th 108: The trial court is not required to instruct, sua sponte, on the defense of mistake of fact if the jury is otherwise instructed on the required mental state of the offense.


Criminal Incest: Due Process. People v. McEvoy (4/15/2013, A132360) 215 CA4th 431: Criminalizing incest between consenting adults does not violate the due process clause of the Fourteenth Amendment. 


Dirk Or Dagger Concealed In Backpack. People v. Pellecer (4/17/2013, B238949) 215 CA4th 508: Carrying knives in a backpack does not result in a violation of former Penal Code section 12020, subdivision (a)(4) (carrying a concealed dirk or dagger), because the statute requires that the item be concealed upon his or her person.


Faretta Advice As To Availability Of Advisory Counsel. People v. Harrison (4/18/2013, A132915) 215 CA4th 647: After granting defendant's Faretta motion trial court had no duty to advise defendant of an option to request advisory counsel.


Criminalizing “Loud Noise” Does Not Violate First Amendment. In re Curtis S. (4/19/2013, D062081) 215 CA4th 758: Finding that a minor violated PC 415, prohibiting a person from disturbing another person with loud and unreasonable noise did not violate the First Amendment. 


DNA And Confrontation. People v. Barba (4/19/2013, B185940) 215 CA4th 712: DNA evidence did not violate defendant's confrontation right because it was not testimonial.


MDO: Advice As To Jury Trial Right. People v. Blackburn (4/23/2013, H037207) 215 CA4th 809: Although record fails to show trial court advised mentally disordered offender (MDO) of jury trial right, the error was harmless. Defendant was subject to commitment proceedings under the Mentally Disordered Offender Act (Act) (PC 2960 et seq.).


Grand Jury: Providing Exculpatory Documents. Breceda et al. v. Superior Court (4/25/2013, B244574) 215 CA4th 934: Exculpatory documents that are available in the district attorney's office must be provided to a grand jury under PC 939.71 even if the district attorney handling the case has no personal knowledge of the documents.


NGI Extension Proceeding: Advice OF Jury Trial Right. People v. Fuquay (4/25/2013, H037195) 215 CA4th 883: In an NGI extension proceeding, PC 1026.5 requires that the court advise the NGI of the right to a jury trial but does not require an NGI's personal jury trial waiver.


Declaration Against Penal Interest. People v. Tran (4/29/2013, H036764) 215 CA4th 1207: Declarant's statement to his friend that the appellant shot someone and the declarant helped him burn a car was admissible as a declaration against penal interest because it rendered him potentially liable for arson and as an accessory to murder and was reliable.


DNA: Random Match Probabilities. People v. Xiong (4/30/2013, F062474) 215 CA4th 1259:

Statistical evidence of random match probabilities in a DNA cold hit case is relevant.


Burglary: Inhabited Structure – Mobile Home. People v. Goolsby (4/30/2013, E052297) 155 CR3d 850 (previously pub’d at 215 Cal.App.4th 1251): A motor home that is not somehow fixed in place is not an inhabited structure for the purpose of arson, as defined in PC 451(b).


9th Circuit Court of Appeals

(April 1-30, 2013)

Selected Decisions:
Deliberate Delay Of Miranda Warnings Was A Prohibited “Two-Step” Interrogation. United States v. Barnes (4/18/2013, 9th Cir. No. 11-30107) 713 F3d 1200: Defendant's federal drug conviction reversed where FBI agents deliberately delayed giving Miranda warnings in an effort to induce self-incrimination.


Batson. Jamerson v. Runnels (4/24/2013, 9th Cir. No. 12-56064) 713 F3d 1218: State trial court's denial of petitioner's Batson motion was not unreasonable given comparative analysis and prosecution's race-neutral reasons for striking jurors.


Batson: Reconstructing Racial Mix Of Jurors. Jamerson v. Runnels (4/24/2013, 9th Cir. No. 12-56064) 713 F3d 1218: The court was not prohibited from considering pictures of the jury venire in conducting its comparative analysis. The prosecution challenged the use of driver's license photographs to reconstruct the racial makeup of the jury venire, as this information was not before the state appellate courts. However, use of these photos was not prohibited by Cullen v. Pinholster (2011) ___ US ___ [179 LEd2d 557; 131 SCt 1388], which "barred consideration of evidence adduced for the first time in a hearing in federal district court," limiting review to the record before the state court. Where a habeas petitioner alleges a Batson violation and the state court has not performed a comparative analysis, the reviewing court must do so. To execute this duty, the reviewing court may consider evidence reconstructing the racial composition of the jury venire. Further, the physical attributes of the jury venire were visible to the state trial court.

United States Supreme Court

(April 1-30, 2013)

Selected Decisions:

Request For Counsel By Previously Self-Represented Defendant. Marshall v. Rodgers (4/1/2013, No. 12-382) ___ US ___ [185 LEd2d 540; 133 SCt 1446]: California trial court did not violate Sixth Amendment right to counsel by refusing to appoint counsel postconviction for purposes of filing new trial motion. Rodgers was convicted in state court of making criminal threats and firearm offenses. During the state court proceedings he was at several points represented by counsel and, at others, self-represented. After a guilty verdict, Rodgers' request for appointment of counsel to file a new trial motion was denied. The Supreme Court found that California's procedure which resulted in the denial of the request for counsel was not contrary to general standards established by the Supreme Court's assistance of counsel cases.


Drunk Driving: Dissipation Of Alcohol In Blood Does Not Justify Involuntary Or Warrantless Blood Test. Missouri v. McNeely (4/17/2013, No. 11-1425) ___ US ___ [185 LEd2d 696; 133 SCt 1552]: In drunk-driving investigations, the natural dissipation of alcohol in the bloodstream, alone, does not constitute a per se exigent circumstance that justifies taking a blood sample without a warrant or consent.

 SEQ CHAPTER \h \r 1CALIFORNIA CASE LAW UPDATE – Selected California Cases
California Supreme Court (May 1-31, 2013)
Selected Decisions:
Felony Reduced To Misdemeanor Per PC 17(b) Is Not A “Serious Felony.” People v. Park (5/13/2013, S193938) 56 CA4th 782: Prior felony which was reduced to misdemeanor pursuant to PC 17(b) no longer qualifies as a prior serious felony for purposes of a five-year enhancement under PC 667(a). 


Grants Of Review:
Johnson v. Superior Court REV GTD (5/1/2013, S209167) [Unpublished] 2013 WL 363780. Petition for review after the Court of Appeal reversed the judgment denying a petition for writ of mandate: Do the equal protection principles of People v. Hofsheier (2006) 37 CA4th 1185 bar mandatory sex offender registration for a defendant convicted of oral copulation between a “person over the age of 21 years” and a “person who is under 16 years of age” (PC 288a(b)(2))?

People v. Whitmer REV GTD (5/1/2013, S208843) 213 CA4th 122: Was defendant properly sentenced on multiple counts of grand theft or did his multiple takings constitute a single offense under People v. Bailey (1961) 55 CA2d 514?

People v. Meraz REV GTD (5/1/2013, S208967) Unpublished 2013 WL 222705: Briefing deferred pending decision in People v. Gutierrez REV GTD (1/3/2013, S206365) 209 CA4th 646 and People v. Moffett REV GTD (1/3/2013, S206771) 209 CA4th 1465, which present issues concerning the sentencing of juvenile offenders under PC 190.5(b), in light of Miller v. Alabama (Nos. 10-9646 & 10-9647, 6/25/2012) ___ US ___ [183 LEd2d 407; 132 SCt 2455].

People v. Powell REV GTD (5/15/2013, S210044) 214 CA4th 106: Briefing deferred pending decision in People v. Williams REV GTD (10/12/2011, S195187) 197 CA4th 339 which presents the following issue: Can a conviction for robbery be based on the use of force in the attempt to escape after committing the crime of theft by false pretenses as opposed to theft by larceny?

DISPOSITIONS
Review in the following cases was dismissed in light of People v. Lopez (2012) 55 CA4th 569, People v. Dungo (2012) 55 CA4th 608, People v. Rutterschmidt (2012) 55 CA4th 650, and Williams v. Illinois (2012) ___ US ___ [___ LEd2d ___; 132 SCt 2221]:

People v. Chikosi REV GTD (8/11/2010, S184190) 185 CA4th 238.

People v. Miller REV GTD (11/10/2010, S186758) 187 CA4th 902.

People v. Thompson REV GTD (2/16/2011, S188661) 2010 Cal. App. Unpub. LEXIS 8978.

People v. Smith REV GTD (6/15/2011, S192048) 193 CA4th 1.

People v. Kelley REV GTD (7/20/2011, S193395) 2011 Cal. App. Unpub. LEXIS 2920.

People v. Shockman REV GTD (7/20/2011, S193189) 193 CA4th 1607.

People v. Davis REV GTD (1/11/2012, S198061) 199 CA4th 1254.

People v. Reese REV GTD (1/25/2012, S198269) 2011 Cal. App. Unpub. LEXIS 8095.

People v. Rivera REV GTD (5/9/2012, S200398) 2012 Cal. App. Unpub. LEXIS 969.

The following cases were transferred for reconsideration in light of People v. Lopez (2012) 55 CA4th 569, People v. Dungo (2012) 55 CA4th 608, People v. Rutterschmidt (2012) 55 CA4th 650, and Williams v. Illinois (2012) ___ US ___ [132 SCt 2221]:

People v. Gutierrez REV GTD (12/2/2009, S176620) 177 CA4th 654.

People v. Anunciation REV GTD (3/18/2010, S179423) 2009 Cal. App. Unpub. LEXIS 10128.

People v. Schwarz REV GTD (3/30/2010, S180445) 2010 Cal. App. Unpub. LEXIS 378.

People v. Benitez REV GTD (5/12/2010, S181137) 182 CA4th 194.

People v. Bowman REV GTD (6/9/2010, S182172) 182 CA4th 1616.

People v. Davis REV GTD (12/21/2010, S187515) 2010 Cal. App. Unpub. LEXIS 7295.

People v. Archuleta REV GTD (3/28/2012, S199979) 202 CA4th 493.

People v. Alger REV GTD (4/11/2012, S200663) 2012 Cal. App. Unpub. LEXIS 793.


California Courts of Appeal (May 1-31, 2013)

Selected Decisions:
Amendment Of Pleadings. People v. McCoy (5/3/2013, C067380) 215 CA4th 1510: It was not error to allow amendment of the information to add torture allegations that were supported by evidence taken at the preliminary hearing. 


CC 1045 Is Accurate. People v. McCoy (5/3/2013, C067380) 215 CA4th 1510: Unlawful sexual penetration requires that the act of penetration be done with the specific intent to gain sexual arousal or gratification or to inflict abuse. This intent requirement does not extend to the act of force, violence, duress, menace, or fear of immediate and unlawful bodily injury. CALCRIM 1045 accurately described the crime of unlawful sexual penetration and the court did not err by giving the instruction.


Pitchess: Judge Must Personally Examine The Records. Sisson v. Superior Court (5/6/2013, D063022) 216 CA4th 24: When conducting an in camera Pitchess review, a trial court must examine the records itself; it may not rely on the custodian's assessment of the discoverability of information contained in the records. 


SVP: Conditional Release Program. People v. Smith (5/7/2013, A135760) 216 CA4th 947: Trial court erred in denying conditional release petition under Sexually Violent Predator Act without a hearing. 


Minor Defendant’s Right To Psychologists Who Would Respect Lawyer-Client Privilege. Elijah W. v. Superior Court (5/8/2013, B241011) 216 CA4th 140: Minor defendant was entitled to his choice of expert psychologist who would not report confidential information about child abuse or threats.


Demand For Job As Extortion. People v. Fisher (5/10/2013, C070295) 216 CA4th 212: Defendant's demand for a job, coupled with a threat to commit vandalism if not hired, was extortion, as the job constituted "property" under the statute. 


Cell Call Data As Business Record. People v. Zavala (5/13/2013, D062125) 216 CA4th 242: Printed compilation of automatically generated and stored cell call data produced by human query is admissible as a business record where kept by a reliable computer program in the regular course of business.


Failure To Secure Aggressive Dog. People v. Flores (5/13/2013, A135252) 216 CA4th 251: Conviction for violating PC 399(b) upheld where defendant failed to use ordinary care in securing his aggressive dog, who got loose and inflicted injury. 


DNA: Nonexclusion Evidence. People v. Her (5/14/2013, C069153) 216 CA4th 977: DNA nonexclusion evidence is relevant and admissible in the absence of supporting statistical evidence regarding the percentage of the population that could be excluded. 


Partial DNA Properly Admitted. People v. Her (5/14/2013, C069153) 216 CA4th 977: Defendant's conviction of first degree burglary and first degree murder affirmed where the trial court was within its discretion to admit partial DNA profile evidence without accompanying statistical analysis.


Recanting Witness: All Parties Must Be Informed. People v. Wilson (5/15/2013, B234519) 216 CA4th 342: When a witness refuses to testify and the prosecution intends to introduce prior testimony from the preliminary hearing, the parties, including the prosecutor, must be informed of the witness’ recantation of the earlier testimony.


Three Strikes Reform Act: Retroactivity. People v. Lewis (5/15/2013, E055569) 216 CA4th 468: The provisions of the Three Strikes Reform Act (Reform Act) are applicable to judgments not final as of its effective date. 


Grant Of New Trial Doe Not Implicate Double Jeopardy. People v. Lopez (5/16/2013, B241532) 216 CA4th 411 [156 CR3d 723]: An order granting a new trial pursuant to PC 1181(6) is the equivalent of a mistrial caused by a hung jury and does not implicate double jeopardy for the purpose of retrial. 


Belated Amendment Of Charges. People v. Fernandez (5/20/2013, B236009) 216 CA4th 540: Where a defendant has a reasonable opportunity to prepare and present a defense and is not taken by surprise by evidence offered at trial, the court may permit amendment of the accusatory pleading up to and including the close of trial.


CC 3501: Jones Modification. People v. Fernandez (5/20/2013, B236009) 216 CA4th 540: The court found no error with the use of modified CALCRIM 3501 rather than CALCRIM 3501 [unanimity instructions]. When there is no reasonable likelihood of juror disagreement as to particular acts and the only question is whether or not the defendant in fact committed all of them, the jury should be given a modified unanimity instruction which, in addition to allowing a conviction if the jurors unanimously agree on specific acts, also allows a conviction if the jury unanimously agrees the defendant committed all the acts described by the victim. (People v. Jones (1990) 51 CA3d 294, 322.) 


Juror Misconduct: Reading Prior Appellate Opinion. People v. Pizarro (5/21/2013, F057722) 

216 CA4th 658: A juror's failure to follow the court's instruction to not consider anything other than evidence at trial, by reading a prior appellate opinion on the case was misconduct calling for reversal. 


Proposition 36: Appeal. People v. Hurtado (5/28/2013, B246330) 216 CA4th 941: Trial court's order denying Proposition 36 resentencing petition is an appealable order after judgment. 


Prior Drug Conviction Enhancement. People v. Oakley (5/28/2013, C070776) 216 CA4th 1241: Enhancement for prior drug conviction applies to defendant who transports drugs for personal use. 


9th Circuit Court of Appeals

(May 1-31, 2013)

Selected Decision:
Government’s Destruction Of Evidence Requires Remedial Instruction. United States v. Sivilla (5/7/2013, 9th Cir. No. 11-50484) 714 F3d 1168: Where there is no bad faith, government's pretrial destruction of evidence does not warrant dismissal of the case, but court should have given remedial jury instruction. The trial court erred in holding that bad faith is required to obtain a remedial jury instruction regarding the destruction of evidence; whether such instruction should be given is determined based on a balancing test in which the court examines the nature and quality of any available secondary evidence.


United States Supreme Court

(May 1-31, 2013)

Selected Decisions:

Procedural Default: Ineffective Counsel As Exception. Trevino v. Thaler (5/28/2013, No. 11-10189) ___ US ___ [___ LEd2d ___; 133 SCt 1911]: The exception to the procedural default rule laid out in Martinez v. Ryan (2012) 566 US 1 applies where a state's procedural rules effectively prevent a defendant from raising ineffective assistance of counsel (IAC) claims on direct appeal. 


AEDPA Statute Of Limitations: Actual Innocence Claim. McQuiggin v. Perkins (5/28/2013, No. 12-126) ___ US ___ [___ LEd2d ___; 133 SCt 1924]: Statute of limitations prescribed in the Antiterrorism and Effective Death Penalty Act (AEDPA) may be overcome by credible claim of actual innocence. 

 SEQ CHAPTER \h \r 1CALIFORNIA CASE LAW UPDATE – Selected California Cases
California Supreme Court (June 1-30, 2013)
Selected Decisions:
Provocation: Whether Average Person Would Have Reacted From Passions. People v. Beltran (6/3/2013, S192644) 56 CA4th 935: Provocation which is adequate to reduce murder to manslaughter focuses on whether a person of average disposition would be induced to react from passion, not whether such person would be induced to kill. Beltran claimed the voluntary manslaughter instruction (former CC 570) erroneously told the jurors to consider how "a person would react" to the provocation, focusing on whether it would induce a person of average disposition to kill, rather than to act rashly. The prosecution claimed the instruction did not go far enough and that the type of provocation sufficient to reduce murder to manslaughter must be of a kind that would cause a person of average disposition to kill. The court found the proper focus is not on whether the provocation would cause "the average person to act in a certain way: to kill. Instead, the question is whether the average person would react in a certain way: with his reason and judgment obscured." 


Voluntary Manslaughter Not LIO Of Second Degree Felony Murder. People v. Bryant (6/3/2013, S196365) 56 CA4th 959: A killing committed without malice in the commission of an inherently dangerous assaultive felony does not constitute voluntary manslaughter. A second degree felony murder may be based on commission of an inherently dangerous felony, but not an assaultive felony, because the offenses "merge." (People v. Ireland (1969) 70 CA2d 522.) But that does not mean a killing committed without malice in the commission of an inherently dangerous assaultive felony is voluntary manslaughter, because voluntary manslaughter requires either an intent to kill or a conscious disregard for life.


CC 801: Prosecution Need Not Prove That Defendant Caused “Serious Bodily Injury.” People v. Santana (6/10/2013, S198324) 56 CA4th 999: CC 801 provides that "the people must prove that the defendant caused serious bodily injury when he unlawfully and maliciously disabled or made useless a part of someone's body and the disability was more than slight or temporary." This instruction was incorrect. PC 203 does not mention "serious bodily injury" and no cases have held that such an injury is an element of mayhem.


Grants Of Review:
People v. Lavender REV GTD (6/12/2013, S209975) 2013 WL 816522: Did the Court of Appeal err by reversing defendants’ convictions for juror misconduct and remanding for a new trial rather than remanding for an evidentiary hearing into the misconduct? 

People v. Stevens REV GTD (6/12/2013, S209643) 213 CA4th 1301: May an expert’s testimony in support of a defendant’s commitment under the Mentally Disordered Offender Act (PC 2960 et seq.) that the defendant used force or violence in committing the commitment offense (PC 2962(e)(P)) and that he received treatment for at least 90 days in the year before being paroled (PC 2962(c)) be based entirely on hearsay? 

People v. Ellis REV GTD (6/12/2013, S209408) 213 CA4th 1551: Briefing deferred pending decision in People v. Goldsmith REV GTD (5/9/2012, S201443) 203 CA4th 1515, which presents the following issue: Was photographic evidence obtained by use of a red light camera system properly admitted at trial in the absence of testimony from the contractor that installed the system? 

People v. Centeno REV GTD (6/26/2013, S209957) 214 CA4th 843: Did the prosecutor commit misconduct in closing argument by misstating the state’s burden of proof? 

People v. Prunty REV GTD (6/26/2013, S210234) 214 CA4th 1110: Is evidence of a collaborative or organizational nexus required before multiple subsets of the Norteños can be treated as a whole for the purpose of determining whether a group constitutes a criminal street gang within the meaning of PC 186.22(f)? 

People v. White REV GTD (6/26/2013, S210702) 2013 WL 1444254: Briefing deferred pending decision in People v. Gonzalez REV GTD (2/27/2013, S207830) 211 CA4th 405, which presents the following issue: Was defendant properly convicted of both oral copulation of an unconscious person and oral copulation of an intoxicated person? (See People v. Craig (1941) 17 CA2d 453.) 


California Courts of Appeal (June 1-30, 2013)

Selected Decisions:
PC 273.5(e)(1): Stipulation To Prior. People v. Cross (6/7/2013, C070271) 216 CA4th 1403: Constitutional advisements and waivers are not required before a defendant stipulates to a prior conviction for domestic violence for purposes of PC 273.5(e)(1).


Prisoner’s Gang Association Finding Requires A “Direct Link.” In re Cabrera (6/11/2013, F059511) 216 CA4th 1522 [mod’d 7/1/2013 at 2013 WL 3328774]: Inmate's possession of two photocopied drawings, which contained the partial names of gang affiliates as the artists, does not provide "some evidence" that the inmate had an "association" with the artists that constituted a "direct link" as required by California Code of Regulations, title 15, § 3378. 


Cell Phone GPS And 4th Amendment. People v. Barnes (6/11/2013, A135131) 216 CA4th 1508: Use of a GPS device to determine the location of a stolen cell phone, thereby locating defendant, does not result in a violation of the Fourth Amendment.


PC 1387: Court Order Barring Further Prosecution. People v. Rodriguez (6/13/2013, G046899) 217 CA4th 326: Court order barring further prosecution of charges after second dismissal was proper because the judge previously stated that dismissal of the first indictment would qualify as a dismissal for purposes of PC 1387.


Double Jeopardy: Judge’s Duty To Receive Verdict On Substantive Charge Even If Jurors Are Deadlocked On Enhancement. People v. Sullivan (6/17/2013, B237734) 217 CA4th 242: Robbery conviction reversed because double jeopardy barred a retrial on a substantive offense when jurors reached a verdict on the substantive offense but deadlocked as to an enhancement. The judge could have taken a verdict on the substantive offense and declared a mistrial as to the enhancement only. 


Expungement. People v. Parker (6/24/2013, B234010) 217 CA4th 498: Where a prison sentence is imposed but suspended in execution, a qualified defendant remains a "probationer" within the meaning of PC 1203.4, and is eligible for expungement of conviction.


Hearsay At Prelim. Curry v. Superior Court (Orange County) (6/25/2013, G047000) ___ CA4th ___, 2013 WL 3209532: Investigator may testify at preliminary hearing regarding experts' findings on cause of death.


Duplicity: Possession Of Firearm. People v. Hernandez (6/25/2013, E054160) ___ CA4th ___, 2013 WL 3213052: Trial court prejudicially erred in failing to give unanimity instruction where prosecution relied on two separate instances to support a charge of felon in possession of a firearm. 


Right To Post-Conviction DNA Testing. Jointer v. Superior Court of Orange County (6/28/2013, G047824) ___ CA4th ___, 2013 WL 3287612: Trial court abused its discretion in denying a PC 1405 motion for postconviction DNA testing because, assuming the test came back favorable for the defendant, there is a reasonable probability of a more favorable verdict.


9th Circuit Court of Appeals

(June 1-30, 2013)

Selected Decision:
Strike Prior: Right To Full And Fair Hearing. Dubrin v. California (6/20/2013, 9th Cir. No. 10-56548) ___ F3d ___, 2013 WL 3215521: Where defendant was denied a full and fair hearing on his challenge to the validity of a strike prior, he may challenge an enhanced sentence for a later offense on the ground the prior conviction was unconstitutionally obtained.


United States Supreme Court

(June 1-30, 2013)

Selected Decisions:

DNA From Arrestee. Maryland v. King (6/3/2013, No. 12-207) ___ US ___ [___ LEd2d ___; 133 SCt 1958]: State law allowing police to take DNA sample from person arrested for violent crime based on probable cause is constitutional.


Credibility: Exclusion Of Extrinsic Evidence. Nevada v. Jackson (6/3/2013) No. 12-694 ___ US ___ [___ LEd2d ___; 133 SCt 1990]: State court did not unreasonably apply U.S. Supreme Court precedent addressing a defendant's right to present a defense by holding that extrinsic evidence of specific instances of a witness' conduct offered to challenge her credibility was properly excluded. The Constitution guarantees a defendant a right to present a defense. However, state courts have wide latitude to establish rules regarding the admission of evidence.

