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PRACTICE GUIDE
PG V(A)(8) Terms with Specialized/Technical Meaning: Sua Sponte Duty to Define. 
“The rules governing a trial court’s obligation to give jury instructions without request by either party are well established. ‘Even in the absence of a request, a trial court must instruct on general principles of law that are ... necessary to the jury’s understanding of the case.’ [Citations.] That obligation comes into play when a statutory term ‘does not have a plain, unambiguous meaning,’ has a ‘particular and restricted meaning’ [citation], or has a technical meaning peculiar to the law or an area of law [citation].” (People v. Roberge (2003) 29 C4th 979, 988; see also People v. Hudson (2006) 38 C4th 1002, 1012.) “A word or phrase having a technical, legal meaning requiring clarification by the court is one that has a definition that differs from its nonlegal meaning.” (People v. Estrada (1995) 11 C4th 568, 574; accord, People v. Roberge, supra, 29 C4th at 988; see also People v. Pitmon (1985) 170 CA3d 38, 52; People v. Hill (1983) 141 CA3d 661, 668; People v. McElheny (1982) 137 CA3d 396, 403.)

See also FORECITE CHK III “Technical Terms.”

PG X(B)(14) Standard Of Prejudice: Misinstruction Or Conflicting Instructions On An Element Of The Offense. Conflicting instructions or instructions that misdescribe an element of an offense are harmless “only if it appears beyond a reasonable doubt that the error complained of did not contribute to the verdict obtained. To say that an error did not contribute to the verdict is . . . to find that error unimportant in relation to everything else the jury considered on the issue in question as revealed in the record.” (People v. Mayfield (97) 14 C4th 668, 774, internal citations and quotation marks omitted; see also People v. Hudson (2006) 38 C4th 1002, 1013; People v. Jeter (2005) 125 CA4th 1212, 1217; People v. Maurer (95) 32 CA4th 1121, 1128‑29.)


PG X(G)(3) Argument Of Counsel Cannot Substitute For Instruction. [NOTE: This replaces the 15th paragraph only:] Arguments of counsel do not have “the same force as an instruction from the court.” (Boyde v. California (90) 494 US 370, 384 [108 LEd2d 316; 110 SCt 1190]; see also Brown v. Payton (2005) 544 US 133 [161 LEd2d 334; 125 SCt 1432] [judge’s instruction to consider all the evidence trumped prosecutor’s argument that post-conviction conduct could not be considered].) For example, in Murtishaw v. Woodford (9th Cir. 2001) 255 F3d 926, 968, the trial court gave a confused and incorrect interpretation of the jury’s sentencing discretion in a death penalty case. The Ninth Circuit held that the error could not be rectified by counsel’s arguments. “This is particularly true given California’s general approach to evaluating a jury’s interpretation of an instruction based on the plain meaning of the language and the judicial presumption that jurors follow the court’s instructions as law and consider attorneys’ statements to be advocates’ arguments.” (255 F3d at 969; Morales v. Woodford (9th Cir. 2003) 336 F3d 1136, 1146 [“The State also argues that the closing arguments by counsel sufficiently educated the jury that intent was essential. We must presume, however, that the jury took the court’s instructions as its authority on the law . . .”]; compare Middleton v. McNeil (2004) 541 US 433, 438 [158 LEd2d 701; 124 SCt 1830] [argument may clarify ambiguous instructions].)


PG X(G)(5) Counsel Should Not Be Permitted To Argue Differing Views Of The Law. It is inappropriate for the trial court to permit counsel to argue their differing interpretations of the law relating to the charged offense. The trial court is the ultimate authority on the law as far as the jury is concerned. (See Bollenbach v. U.S. (46) 326 US 607, 612 [90 LEd 350; 66 SCt 402]; People v. Mahoney (27) 201 C 618, 626‑27 [258 P 607]. One of the court’s central functions is to set forth the law governing the case in jury instructions. “Instructions are given on the relevant law simply because we do not presume a jury composed of lay persons is knowledgeable in the law.” (People v. Whitehurst (92) 9 CA4th 1045, 1050 [12 CR2d 33]; accord Carter v. Kentucky (81) 450 US 288, 302 [67 LEd2d 241; 101 SCt 1112].) 
Allowing counsel to argue differing interpretations of the law is equivalent to not giving instructions at all since it results in no judicial guidance as to which of the two differing interpretations should be applied. “It is the trial court’s duty to explain the law to the jury, not to place upon the jury the impossible burden of deciding which of two inconsistent views of the law is correct. (People v. Payton (92) 839 P2d 1035, 1057, Kennard, J., dissenting; see also Griffin v. United States (91) 502 US 46 [116 LEd2d 371; 112 SCt 466].) “The judge is . . . the one responsible for instructing the jury on the law, a responsibility that may not be abdicated to counsel.” (Brown v. Payton (2005) 544 US 133, 147 [161 LEd2d 334; 125 SCt 1432].) 


PG X(G)(7) Counsel’s Argument As To Legal Meaning Of Instruction Is Crucial When Instructions Are Ambiguous Or Insufficient. When the instructions are ambiguous or insufficient, the jurors may look to arguments of counsel for guidance. (See Middleton v. McNeil (2004) 541 US 433, 438 [158 LEd2d 701; 124 SCt 1830] [argument may clarify ambiguous instructions]; see also FORECITE PG X(G)(3).) In such cases, the arguments of counsel obviously take on greater importance.


CALJIC
F 2.70k Unrecorded Statements To Undercover Police Agent Must Be Viewed With Caution
F 2.71j Unrecorded Statements To Undercover Police Agent Must Be Viewed With Caution
F 2.90b Rejection or Disbelief Does Not Satisfy Prosecution’s Burden
F 4.36a Mistake Of Law: Negates Specific Intent
F 4.003a Mistake Of Law May Negate Specific Intent
F 12.85 n9 Flight From Officer (VC 2800.2): Sufficiency Of Evidence Regarding Activation of Red Light

CHK III(A) Terms With A Specialized Or Technical Legal Meaning

CHK III(D) Checklist

CALJIC
F 2.70k Unrecorded Statements To Undercover Police Agent Must Be Viewed With Caution.
See CALCRIM F 358 Inst 13. 


F 2.71j Unrecorded Statements To Undercover Police Agent Must Be Viewed With Caution.
See CALCRIM F 358 Inst 13.


F 2.90b Rejection or Disbelief Does Not Satisfy Prosecution’s Burden. [NOTE: Replace the first paragraph of the Points and Authorities with the following:] “[D]isbelief of a witness does not establish that the contrary is true, only that the witness is not credible. [Citations.] “ (People v. Woodberry (70) 10 CA3d 695, 704 [89 CR 330].) Hence, “rejection of testimony ‘does not create affirmative evidence to the contrary of that which is discarded.’ [Citation.]” (Edmondson v. State Bar (81) 29 C3d 339, 343 [172 CR 899]; see also In re Anthony J. (2004) 117 CA4th 718, 733 [trial court’s rejection of defendant’s version of the events did “not matter” because “[t]here still was no positive evidence introduced supplying the necessary elements . . . .”]; People v. Brown (89) 216 CA3d 596, 600 [officer’s testimony “[gave] equal support to two inconsistent inferences” regarding which color lights were activated, and therefore “neither [were] established”]; see also People v. Acevedo (2003) 105 CA4th 195, 197 [evidentiary gap could not be filled by presumption that it was the police officer’s official duty to have his vehicle equipped with a red light visible from the front]; People v. Farnam (2002) 28 C4th 107, 143.) Accordingly, when the prosecution has failed to present sufficient credible evidence to meet its burden of proof, the jury should not be permitted to utilize its disbelief of the defendant’s testimony or other defense evidence to conclude that the prosecution’s burden has been met. The failure to adequately inform the jury concerning this principle implicates the defendant’s federal constitutional rights to trial by jury and due process (6th and 14th Amendments) by allowing the jury to convict the defendant even though the prosecution has not met its burden of proving the defendant guilty beyond a reasonable doubt.


F 4.36a 

Mistake Of Law: Negates Specific Intent.
See FORECITE F 3407 Inst 3.


F 4.003a 

Mistake Of Law May Negate Specific Intent.
See FORECITE F 3407 Inst 3.



F 12.85 n9 Flight From Officer (VC 2800.2): Sufficiency Of Evidence Regarding Activation of Red Light. (See People v. Acevedo (2003) 105 CA4th 195; People v. Brown (89) 216 CA3d 596; see also generally People v. Hudson (2006) 38 C4th 1002.)


CHK III
A.
Terms With A Specialized Or Technical Legal Meaning
See also FORECITE PG V(A)(8).


[Add in alphabetical order:]

CHK III(D) Checklist
“Distinctively marked”—DEFINITION REQUIRED—People v. Hudson (2006) 38 C4th 1002.


CALCRIM
F 103.2 Inst 2 Prosecutor Must Prove Every Essential Element
F 103.4 Inst 4 (a & b) Rejection Or Disbelief Of Defense Evidence Does Not Satisfy The Prosecution’s Burden Of Proof
F 105.2 Inst 1 (a & b) Improper To Imply A Defense Obligation To “Disprove” The Truth Or Accuracy Of Testimony
F 200.5 Inst 2 Counsel’s Argument That A Specific Rule Is Included In A General Instruction

F 220.2 Inst 3 The Jury Should Be Instructed Using The “Each Element” Formulation Of The January 2006 Version Of CALCRIM 220

F 220.2 Note 12 Other Jurisdictions Instruct The Jurors On The Prosecution’s Burden To Prove Every Element
F 358 Inst 13 Unrecorded Statements To Undercover Police Agent Must Be Viewed With Caution
F 415.6 Inst 5 Mistake Of Law As Defense Theory To Specific Intent Element Of Conspiracy

F 2181 Note 6 Flight From Officer (VC 2800.2): Sufficiency Of Evidence Regarding Activation of Red Light
F 3407 Inst 3 (a & b) Mistake Of Law May Negate Specific Intent
F 3407 Inst 5 Pinpoint Instruction On Mistake Of Law
F 3407 Inst 6 (a-c) Vagueness Of Law As Relevant To Mistake Of Law

CALCRIM
F 103.2 Inst 2 Prosecutor Must Prove Every Essential Element.
See also F 220.2 Inst 3.


F 103.4 Inst 4 (a & b) Rejection Or Disbelief Of Defense Evidence Does Not Satisfy The Prosecution’s Burden Of Proof. [NOTE: Replace first paragraph of the Points and Authorities with the following:] “[D]isbelief of a witness does not establish that the contrary is true, only that the witness is not credible. [Citations.] “ (People v. Woodberry (1970) 10 CA3d 695, 704.) Hence, “rejection of testimony ‘does not create affirmative evidence to the contrary of that which is discarded.’ [Citation.]” (Edmondson v. State Bar (1981) 29 C3d 339, 343; see also In re Anthony J. (2004) 117 CA4th 718, 733 [trial court’s rejection of defendant’s version of the events did “not matter” because “[t]here still was no positive evidence introduced supplying the necessary elements ...” ]; People v. Brown (1989) 216 CA3d 596, 600 [officer’s testimony “[gave] equal support to two inconsistent inferences” regarding which color lights were activated, and therefore “neither [were] established” ]; People v. Acevedo (2003) 105 CA4th 195, 197 [evidentiary gap could not be filled by presumption that it was the police officer’s official duty to have his vehicle equipped with a red light visible from the front]; People v. Farnam (2002) 28 C4th 107, 143.) 


F 105.2 Inst 1 (a & b) Improper To Imply A Defense Obligation To “Disprove” The Truth Or Accuracy Of Testimony.
Right To Jury Consideration Of The Evidence.
CAVEAT: To properly preserve a federal constitutional claim, the defendant must explain how the constitutional provision is violated under the circumstances of the case. Therefore, the issues, language and authorities included in FORECITE’s Constitutional Grounds are not a substitute for individual consideration and presentation of each constitutional claim on a case‑by‑case basis. Counsel should also independently consider and research whether additional constitutional claims and/or authority may apply under the circumstances of the specific case. 
(See FORECITE CG Table of Contents [PG VII(I)(a)] for a partial list of other potential constitutional grounds.)

This request is based, inter alia, on the Due Process, Trial By Jury, Confrontation, Compulsory Process and Right to Counsel Clauses of the California Constitution (Art I, ‘ 7, 15 and 16) and the federal constitution (5th, 6th and 14th Amendments) as applied to California through the Incorporation Doctrine. (Duncan v. Louisiana (1968) 391 US 145 [20 LEd2d 491; 88 SCt 1444]; see also Tennessee v. Lane (2004) 541 US 509, 562 [158 LEd2d 820; 124 SCt 1978].) 
Unless this instructional request is granted, the instruction will abridge the defendant’s rights under the above constitutional provisions by failing to require the jury to consider any evidence upon which the defendant relies to leave the jury with a reasonable doubt as to any element of the charge. (See e.g., Martin v. Ohio (1987) 480 US 228, 234 [107 SCt 1098; 94 LEd2d 267] [instruction that jury could not consider self‑defense evidence in determining whether there was a reasonable doubt about the state’s case would violate In re Winship (1970) 397 US 358 [90 SCt 1068; 25 LEd2d 368]]; Rock v. Arkansas (1987) 483 US 44 [107 SCt 2704; 97 LEd2d 37] [domestic rule of evidence may not be used to exclude crucial defense evidence]; Chambers v. Mississippi (1973) 410 US 284 [93 SCt 1038; 35 LEd2d 297]; People v. Bobo (1990) 229 CA3d 1417, 1442 [legislature cannot deny defendant an opportunity to prove he or she did not possess a statutorily required mental state].)
These rights are implicated by any procedures and/or instructions which permit and/or encourage the jurors to convict the defendant without having considered all of the evidence. (See Conde v. Henry (9th Cir. 1999) 198 F3d 734, 739‑42 [the right to present evidence is meaningless if the jury is not required to consider it]; People v. Cox (1991) 53 C3d 618, 695‑96 [“defendant as well as the prosecution have a right to the reasoned, dispassionate and considered judgment of the jury”].)

This request is also based on the Fourteenth Amendment’s Due Process Clause which is violated by:

(1) The arbitrary denial of a state created right. (Hicks v. Oklahoma (1980) 447 US 343 [65 LEd2d 175; 100 SCt 2227].) [See also FORECITE CG 6.3.] 
(2) Multiple errors of state law which cumulatively render the trial unfair. (Greer v. Miller (1987) 483 US 756, 765 [107 SCt 3092; 97 LEd2d 618]; Taylor v. Kentucky (1978) 436 US 478, 488 [98 SCt 1930; 56 LEd2d 468]; Mak v. Blodgett (9th Cir. 1992) 970 F2d 614, 622; People v. Hill (1998) 17 C4th 800, 844-45.) [See also FORECITE CG 6.4.]

Furthermore, because this instruction request is necessary to assure the reliability of the jury’s disposition of this case, it is required by the above provisions of the federal constitution. (See generally Crawford v. Washington (2004) 541 US 36 [158 LEd2d 177; 124 SCt 1354]; White v. Illinois (1992) 502 US 346, 363‑64 [112 SCt 736; 116 LEd2d 848]; Donnelly v. DeChristoforo (1974) 416 US 637, 646 [94 SCt 1868; 40 LEd2d 431]; Thompson v. City of Louisville (1960) 362 US 199, 204 [80 SCt 624; 4 LEd2d 654].) [See also FORECITE CG 1.14.]

If this instruction request is not granted there is a reasonable likelihood that the jury will apply the instructions in a way that will prejudicially violate the defendant’s federal constitutional rights. (Estelle v. McGuire (1991) 502 US 62 [116 LEd2d 385; 112 SCt 475]; McDowell v. Calderon (9th Cir. 1997) 130 F3d 833, 839.)


ADDITIONAL FEDERALIZATION FOR CAPITAL/DEATH PENALTY CASES: In death penalty cases additional federal constitutional claims will apply, above and beyond the claims discussed above. (Insert appropriate grounds into Points and Authorities including, but not limited to, those applicable from FORECITE (PG VII(I)(c)][Constitutional Grounds: Death Penalty].)


F 200.5 Inst 2 Counsel’s Argument That A Specific Rule Is Included In A General Instruction

*Add to CC 200:

Alternative a:

I have ruled that certain specific explanations of the law governing this case may be stated to you by argument of counsel rather than by a formal instruction from me. Therefore, you are to abide by any statement of law made by counsel unless such statement conflicts with my instructions. Before deciding to reject a statement of counsel regarding the law as conflicting with my instructions you must first send out a note requesting clarification. 
Alternative b:

If counsel argues that a legal rule is included in one of the instructions, you must accept and abide by counsel’s argument as a correct statement of the law unless I sustain an objection to counsel’s argument on that point. Thus, even if there is no specific instruction on the rule argued by counsel, you must treat it as the equivalent of an instruction to be considered and followed, if applicable, along with all the other instructions.
Alternative c:

If counsel argues that a legal rule is included in one of the instructions, you must accept and abide by counsel’s argument as a correct statement of the law unless it conflicts with my instructions. Thus, even if there is no specific instruction on the rule argued by counsel, you must treat it as the equivalent of an instruction to be considered and followed, if applicable, along with all the other instructions.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request—[See CALCRIM Motion Bank # CCM‑001.]

Need For Clarification Of CALCRIM 200—CALCRIM 200, paragraph 5, states:

“If you believe that the attorney’s comments on the law conflict with my instructions, you must follow my instructions.”
Because this rule can be a crucial factor in the juror’s understanding of the applicable law, it should be more plainly and specifically explained for the reasons set forth below.

Often a specific instruction is refused not because it is incorrect but because it is considered to be included in other more general instructions and/or is a matter which may be covered in argument. For example, the California Supreme Court has held that lingering doubt is encompassed within the general “Factor k” mitigation instruction. (See People v. Musselwhite (1998) 17 C4th 1216.) In such situations the court assumes that the jury will glean the specific principle from the more general instruction. (Id. at 1272-73.) Hence, when the instructions rely on the jurors making a specific assumption from a general principle, counsel should be permitted to inform the jury about this assumption and have the jury instructed to accept counsel’s argument on this point as a correct statement of the law. Such an instruction is necessary because:

1. Jurors are judges of the facts, not the law (see e.g. CC 200, paragraph 2 and paragraph 5, sentence 1, it is appropriate for the jury to determine whether or not a particular argument by counsel conflicts with the law as stated in the instructions.

2. In reality jurors often have difficulty understanding the instructions and thus there is a real danger that they will not glean the correct specific legal rule from the general instructions. (See FORECITE PG II(K).) Empirical studies have recognized that jurors may not adequately comprehend the jury instructions. (Ibid.)

3. To the extent that the specific principle reflects a defense theory, there is a state and federal due process right to affirmative instruction on the theory. (5th and 14th Amendments; see also People v. Saille (1991) 54 C3d 1103, 1120; People v. Wharton (1991) 53 C3d 522, 570-72; People v. Wright (1988) 45 C3d 1126, 1141-43; U.S. v. Sotelo-Murillo (9th Cir. 1989) 887 F2d 176, 178-79; U.S. v. Lesina (9th Cir. 1987) 833 F2d 156, 159-60; U.S. v. Escobar de Bright (9th Cir. 1984) 742 F2d 1196, 1201.) If the court has denied specific instruction on a defense theory, the defendant should still have the right to argue this theory to the jury. (See e.g., People v. Ward (2005) 36 C4th 186, 220 [defense counsel may quote lingering doubt language in argument in lieu of specific instruction language].)

4. It is established that counsel may recite legal rules during argument when appropriate. (See People v. Sudduth (1966) 65 C2d 543, 548 [in court’s discretion counsel may incorporate correct statements of the law into argument]; People v. Anderson (1872) 44 C 65, 70-71; In re Wagner (1981) 119 CA3d 90, 113-14 and Witkin cited therein; People v. Travis (1954) 129 CA2d 29, 36-39; see also Annotation, Counsel’s right in criminal case to argue law or to read books to the jury, 67 ALR 2d 245 and Later Case Service.)

(See also FORECITE PG VI(C)(10).)

5. There is no sound basis for precluding the jury from accepting and following specific principles of law raised by counsel which are correct statements of the law. (See e.g. Middleton v. McNeil (2004) 541 US 433, 438 [158 LEd2d 701; 124 SCt 1830] [argument may clarify ambiguous instructions]; People v. Yeoman (2003) 31 C4th 93, 153 [court concludes that jury considered specific mitigating evidence because counsel told the jury “without contradiction” that the evidence was relevant]; see also Griffin v. United States (1991) 502 US 46, 59 [116 LEd2d 371; 112 SCt 466] [“[j]urors are not generally equipped to determine whether a particular theory of conviction submitted to them is contrary to law....”].)

In sum, counsel’s argument has a proper role in guiding jurors as to legal principles not included in the court’s instructions. Hence, fundamental notions of fair trial by jury and due process require that the defendant be allowed to assure that the jury understands any correct definition of material terms which may have a bearing on its verdict. If counsel is precluded from conveying this principle by specific instruction, then the jury should be informed to accept and follow counsel’s recitation of the definition during argument.

Need To Assure That Jurors Do Not Incorrectly Or Arbitrarily Fail To Consider Proper Argument Of Counsel—As discussed above, counsel’s arguments play a critical role in assuring juror understanding of the law upon which specific jury instruction are not given. Accordingly, the jurors should not be allowed to arbitrarily disregard arguments of counsel regarding such matters. Two possibilities for accomplishing this are to (1) only allow the jurors to disregard arguments about the law if an objection to the argument is sustained or (2) requiring the jurors to request clarification of the apparent conflict before rejecting counsel’s argument.

[Alternatively, see Strategy Note, below.]

Identification Of Parties—See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization—To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 4.5 [Right To Present Evidence And Fair Opportunity To Defend]

FORECITE CG 7.2 [Jury’s Duty To Fully And Fairly Apply The Law]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CAVEAT: This instruction is intended to address the situation where a defense requested instruction on a specific point has been rejected on the basis that the point is included in another more general instruction. In such situation counsel should be permitted to argue the point, but the jury may not give such argument the same stature as an instruction from the court. The above instruction is intended to address this concern although, if it is rejected, CALCRIM 200 (Paragraph 5) says the same thing by implication. 

This instruction should be carefully evaluated because it may allow the jury to consider other statements in argument from either side in the same fashion. Caution should be used to object to or preclude argument on any misstatements of the law by the prosecutor and/or co-counsel. 

STRATEGY NOTE—Strategy For Using Argument To Promote Juror Understanding Of Points Which May Not Be Clear From The Instructions. Often specific clarifying or explanatory instructions are refused in reliance upon a judicial assumption that the jurors will correctly glean the specific point from the general instructional language. Not untypically, the judge will refuse the instruction saying it is a matter for argument. However, the problem is that CC 200, paragraph 5 and CC 761, paragraph 4 make the jurors the final arbiters of what the instruction really means. This could be devastating if counsel is relying on argument as a substitute for instruction. One option for dealing with this problem is Alternative Instructions a and b, above. However, in lieu of such instructions, a workable alternative strategy might include any or all of the following:

A. Educate The Jurors On Voir Dire. A juror’s qualification to serve depends on this or her ability to follow the judge’s instructions. Thus, the juror’s accurate understanding of the instructions is a prerequisite to adequate voir dire of the juror. (See e.g., People v. Farnam (2002) 28 C4th 107, 191 [no error in giving instruction since it addressed a misconception about the effect of a LWOP sentence expressed by some jurors given during voir dire]; People v. Welch (1999) 20 C4th 701, 765-66 [defense may be entitled to instruction precluding consideration of “deterrent effect” of penalty verdict if showing of necessity is made (e.g., juror comments during voir dire)]; People v. Ochoa (2001) 26 C4th 398, 455-56 [instruction appropriate if necessary (e.g., juror comments during voir dire)].) This, in turn, opens the door to request clarification of any instruction which may be unclear or ambiguous. (See e.g., Morgan v. Illinois (1992) 504 US 719, 735-36 [119 LEd2d 492; 112 SCt 2222] [defendant must be permitted voir dire to determine if juror can follow the law]; see also Wainwright v. Witt (1985) 469 US 412 [83 LEd2d 841; 105 SCt 844].)

Not only will this give the jurors a “heads up” regarding the ambiguity of the instruction but should also set up closing argument reminding the jurors about the voir dire explanation. This combination of voir dire and closing argument should also limit the danger that the jurors will reject counsel’s explanation of the instruction. (See B & C, below.)

CAVEAT: As a general matter voir dire is not an adequate substitute for instruction at the end of the case. (See People v. Crawford (1997) 58 CA4th 815; People v. Elguera (1992) 8 CA4th 1214; People v. Vann (1974) 12 C3d 220; see also FORECITE F 0.25 n1.)

B. In Closing Argument Ask That Any Juror Believing That Counsel’s Argument Conflicts With The Instructions To Send Out A Note Requesting Clarification. In lieu of Instruction Alternative a, above, counsel may make the same point in the form of argument.

C. Argue That Unless The Prosecutor Objects Defense Counsel’s Explanation Of The Instruction Should Be Followed. In lieu of Instruction Alternative b, above, the same point can be made in the form of argument.


F 220.2 Inst 3 The Jury Should Be Instructed Using The “Each Element” Formulation Of The January 2006 Version Of CALCRIM 220
This presumption requires that the prosecution prove each element of a crime [and special allegation] beyond a reasonable doubt.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request—[See CALCRIM Motion Bank # CCM‑001.]

The Federal Constitution Requires The Prosecution To Prove Every Element—Any person accused of a crime is presumed innocent unless and until the jury finds that every essential fact necessary to prove the charged crime and every element of the crime has been proved by the prosecution beyond a reasonable doubt. (Apprendi v. New Jersey (2000) 530 US 466 [147 LEd2d 435; 120 SCt 2348]; U.S. v. Gaudin (1995) 515 US 506 [132 LEd2d 444; 115 SCt 2310]; Sullivan v. Louisiana (1993) 508 US 275, 278‑81 [113 SCt 2078; 124 LEd2d 182]; Carella v. California (1989) 491 US 263, 265‑66 [105 LEd2d 218; 109 SCt 2419]; Sandstrom v. Montana (1979) 442 US 510 [61 LEd2d 39; 99 SCt 2450]; In re Winship (1970) 397 US 358 [25 LEd2d 368; 90 SCt 1068]; U.S. v. Voss (8th Cir. 1986) 787 F2d 393; People v. Hill (1998) 17 C4th 800, 831; People v. Figueroa (1986) 41 C3d 714.)

California Case Law Requires The Prosecution To Prove Every Element—The California courts have consistently expressed the prosecution’s burden in terms proving each or every element of the charge. (See e.g., People v. Cole (2004) 33 C4th 1158, 1208 (main charge) [“The prosecution has the burden of proving beyond a reasonable doubt each element of the charged offense.”]; People v. Rodriguez (2004) 122 CA4th 121, 128 (special allegation) [“The prosecution has the burden of proving beyond a reasonable doubt each element of a prior

conviction used to enhance a defendant’s sentence.”].)

The need to instruct in such language was emphasized in People v. Phillips (1997) 59 CA4th 952, in which the trial court failed to give adequate jury instructions regarding reasonable doubt and the presumption of innocence. The prosecution argued that it was harmless error because the jury received instruction from counsel, but the Court of Appeal reversed, finding that the jurors had to specifically be advised that each element had to be proved beyond a reasonable doubt in order to convict on a charge:

In our view, the trial court’s error suffered no less a constitutional defect than did the trial court in Sullivan [v. Louisiana (1993) 508 US 275]. The reversal per se rule of Sullivan does not allow for exceptions where counsel refer to the reasonable doubt instruction in argument. The structural infirmity present in Sullivan is present here as well.

The attorneys’ references to the requirement of proof beyond a reasonable doubt fell “short of apprising the jurors that defendants were entitled to acquittal unless each element of the crimes charged was proved to the jurors’ satisfaction beyond a reasonable doubt buttressed by additional instructions on the meaning of that phrase.” (People v. Phillips, supra, 59 CA4th 952, 957‑958 ; quoting People v. Vann (1974) 12 C3d 220, 227; emphasis added.) 

In sum, the California cases stand for the proposition that jury instructions which do not specifically require proof beyond a reasonable doubt of each element are inadequate. (People v. Harris (1994) 9 C4th 407, 438; see also People v. Vann (1974) 12 C3d 220.)
EC 502 Requires Correct Instruction On The Burden Of Proof—The requested instruction is also justified by EC 502 which provides as follows:

The court on all proper occasions shall instruct the jury as to which party bears the burden of proof on each issue and as to whether that burden requires that a party raise a reasonable doubt concerning the existence or nonexistence of a fact or that he establish the existence or nonexistence of a fact by a preponderance of the evidence, by clear and convincing proof, or by proof beyond a reasonable doubt. [Emphasis added.]

The Language Of The Requested Instruction Was Approved By The CALCRIM Committee After Nine Years Of Input From Respected Judges, Practitioners And Scholars— A Blue Ribbon committee of judges, practitioners and scholars labored for 9 years to produce the original set of CALCRIM instructions. Moreover, the instructions were vetted to the public and numerous members of the legal community submitted input. Finally, the CALCRIM instructions were officially “endorsed” by the Judicial Council. (Rule 855(b), Calif. Rules of Court.)

Accordingly, CC 220 was a proper and accurate instruction when initially written by the CALCRIM Committee and endorsed by the Judicial Council. Therefore, the request to instruct using this original and correct language should be granted.

The Requested Language Is Widely Used And Approved In Other Jurisdictions—A substantial majority of other jurisdictions—state, federal and military—use the “every element” or “each element” construction when defining the presumption of innocence. (See FORECITE F 220 Note 12 [only 4 out 34 jurisdictions randomly surveyed did not use the “every element” or “each element” formulation.) This fact further demonstrates that the January 2006 language of CALCRIM 220 is preferable to the revised version and should be given when requested.

No Reference To “The People”—See FORECITE F 100.2 Note 1 and CALCRIM Motion Bank # CCM-006. 

STRATEGY NOTE—If the judge continues to deny a request for the “each element” formulation of CC 220 there are several tactical options for utilizing closing argument to emphasize the requirement. (See FORECITE F 200.5 Inst 2.)

Moreover, counsel may also rely on CC 103 which still contains the “each element” language. 

WARNING! Federal constitutional claims may be lost without proper federalization—To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 220 Note 12 Other Jurisdictions Instruct The Jurors On The Prosecution’s Burden To Prove Every Element
A.
State Jurisdictions 

In a random partial survey of state jurisdictions only 2 out of 23 (Alabama and Montana) did not use the “each element” or “every element” formulation when defining the presumption of innocence.

Alaska: “every essential element” (ALASKA PATTERN CRIMINAL JURY INSTRUCTIONS, 1.06 (Alaska Bar Association, 1987).)

Colorado: “each and every element” (State of Colorado Unofficial Draft for Review and Comment (September 2003).)

Connecticut: “the essential elements” (CONNECTICUT SELECTED JURY INSTRUCTIONS ‑ CRIMINAL A. PRELIMINARY INSTRUCTIONS TO VOIR DIRE PANEL, ‘ 1.6 BURDEN OF PROOF (The Commission on Official Legal Publications ‑ Judicial Branch, 3rd ed. 1996).)

Florida: “[The presumption of innocence] stays with the defendant as to each material allegation in the [information] [indictment] through each stage of the trial unless it has been overcome by the evidence to the exclusion of and beyond a reasonable doubt.”] (Florida Standard Jury Instructions Online 3.7 [Plea Of Not Guilty; Reasonable Doubt; And Burden Of Proof]; see also FLORIDA STANDARD JURY INSTRUCTIONS IN CRIMINAL CASES 2.03. [Plea Of Not Guilty; Reasonable Doubt; And Burden Of Proof] (Florida Bar, 1987).) 

Hawaii: “every material element” (HAWAII PATTERN JURY INSTRUCTIONS ‑ CRIMINAL, HAWJIC 3.02 PRESUMPTION OF INNOCENCE; REASONABLE DOUBT(West, 1998).)

Kansas: “doubt as to any of the claims required to be proved”(PATTERN INSTRUCTIONS FOR KANSAS ‑ CRIMINAL, PIK ‑ Criminal 3d, 52.02 para 2 (Kansas Judicial Council, 3rd ed. 1999).)

Kentucky: “every element of the case”(Cooper, KENTUCKY INSTRUCTIONS TO JURIES, 1.01 para 1 (Anderson, 4th ed. 1999).)

Louisiana: “each element of the crime” (Joseph & LaMonica, LOUISIANA CIVIL LAW TREATISE CRIMINAL JURY INSTRUCTIONS, 3.02, para 1 (West, 1994).)

Maryland: “each of the elements”(Aaronson, MARYLAND CRIMINAL JURY INSTRUCTIONS AND COMMENTARY, 1.02 para 1 (Lexis, 2nd ed. 1988).)

Massachusetts: “each element of each charge” (Hrones & Homans, MASSACHUSETTS JURY INSTRUCTIONS—CRIMINAL Form 1-1. Presumption of Innocence (Lexis, 2nd ed. 1999).) 

Maine: “each and every element”(Alexander, MAINE JURY INSTRUCTIONS MANUAL, 3rd ed. 4-2 para 2 (Lexis, 1999).)

Michigan: “each element” (MICHIGAN CRIMINAL JURY INSTRUCTIONS (ICLE, 2nd ed. 1999).)

Minnesota: “each element” (MINNESOTA JURY INSTRUCTION GUIDES—CRIMINAL, CRIMJIG 3.20 (West, 4th ed. 1999).)

New Jersey: “each and every essential element” (NEW JERSEY MODEL JURY CHARGES—CRIMINAL, PRESUMPTION OF INNOCENCE, BURDEN OF PROOF, REASONABLE DOUBT (New Jersey ICLE 4th ed. 1997).) 

New York: “every element” (CRIMINAL JURY INSTRUCTIONS—NEW YORK, CJI (NY) 2d PRESUMPTION OF INNOCENCE, BURDEN OF PROOF, REASONABLE DOUBT (New York Office of Court Administration 1996).)

Oklahoma: “each element” (OKLAHOMA UNIFORM JURY INSTRUCTIONS—CRIMINAL, OUJI—CR 10-4 GENERAL CLOSING CHARGE - PRESUMPTION OF INNOCENCE (Oklahoma Center for Criminal Justice, 2nd ed. 1996 (2000 Supp.).)

Pennsylvania: “each and every element of the crime charged” (PENNSYLVANIA SUGGESTED STANDARD CRIMINAL JURY INSTRUCTIONS, Pa.SSJI (Crim) 7.01 (Pennsylvania Bar Institute, PBI Press, 2000)

South Carolina: “each and every essential element” (Ervin’s, SOUTH CAROLINA CRIMINAL JURY INSTRUCTIONS 1‑14, [Reasonable Doubt Charge] ¶ 1. (South Carolina Bar, 1995).) 

Tennessee: “all of the elements” (TENNESSEE PATTERN INSTRUCTIONS ‑ CRIMINAL, 2.04 BURDEN OF PROOF: ELEMENTS AND DATE OF THE OFFENSE, T.P.I.‑Crim (West, 5th ed. 2000).)

Texas: “each and every element of the offense” (McClung, & Carpenter, TEXAS CRIMINAL JURY CHARGES 1:350 [General Instruction‑Reasonable Doubt, Presumption Of Innocence] (James Publishing, 2000).)

Washington: “each element of every crime charged’ (WASHINGTON PATTERN JURY INSTRUCTIONS—CRIMINAL, WPIC 31.01 (West, 2nd ed. 1994).)

B.
Federal Circuit, Military, District Of Columbia
A random survey of eight federal circuit (1st, 5th, 6th, 7th, 8th, 9th, 10th and 11th), the four Military Justice Courts and the District of Columbia revealed that only three out of the thirteen jurisdictions (5th, 10th and 11th* Circuits) did not use the “each element” or “every element” formulation. 
*The 11th Circuit used the “each element” formulation in its alibi instruction but not in the general burden of proof instruction.

1st Circuit: “each of the elements of the crime[s]” (1ST CIRCUIT PATTERN JURY INSTRUCTIONS—CRIMINAL, 3.02 Presumption of Innocence; Proof Beyond a Reasonable Doubt (2002).) 

1st Circuit: “each essential element of the offense” ((1ST CIRCUIT PATTERN JURY INSTRUCTIONS—CRIMINAL, 6.06 Charge to a Hung Jury (2002).) 

6th Circuit: “every element of the crime charged” (6TH CIRCUIT PATTERN JURY INSTRUCTIONS—CRIMINAL, 1.03 Presumption of Innocence, Burden of Proof, Reasonable Doubt (1991).) 

7th Circuit: “each of these propositions” (7TH CIRCUIT FEDERAL JURY INSTRUCTIONS—CRIMINAL 4.01 Elements of Offense‑‑Single Offense Cases (1999).)

8th Circuit: “each essential element” (8TH CIRCUIT MODEL JURY INSTRUCTIONS ‑ CRIMINAL, 3.05 Description of Charge; Indictment Not Evidence; Presumption of Innocence; Burden of Proof(2000).) 

8th Circuit: “all of [these] [the] essential elements” (8TH CIRCUIT MODEL JURY INSTRUCTIONS—CRIMINAL 3.09 Elements of Offense; Burden of Proof (2000).)

9th Circuit: “every element of the charge” (9TH CIRCUIT MODEL JURY INSTRUCTIONS—CRIMINAL 3.2 Charge Against Defendant Not Evidence–Presumption of Innocence–Burden of Proof (2000).)

11th Circuit: “each of the essential elements of the offense” (11TH CIRCUIT PATTERN JURY INSTRUCTIONS—CRIMINAL, SI 14 Alibi (2003), but see BI 3 Definition Of Reasonable Doubt.)

District of Columbia: “every element”(CRIMINAL JURY INSTRUCTIONS FOR THE DISTRICT OF COLUMBIA, 2.08 para 2 (Bar Association of the District of Columbia, 4th ed. 1993).)

Military: “every element” (MILITARY JUDGE’S BENCHBOOK—2001, 2‑5‑12 [used by all four military jurisdictions].)

C.
Miscellaneous
Federal Pattern/Model Instructions: “each and every element of the offense charged” (O’Malley Grenig, & Lee, FEDERAL JURY PRACTICE AND INSTRUCTIONS, 12.10 para 4 (West, 5th ed. 2000).)


F 358 Inst 13 Unrecorded Statements To Undercover Police Agent Must Be Viewed With Caution

As a matter of common sense, the absence of a tape recording of a person’s alleged out-of-court statement makes that statement less reliable. In fact, some jurisdictions require tape recording of custodial interrogations. (See e.g., Stephan v. State, 711 P2d 1156 (Alaska 1985); State v. Scales, 518 NW2d 587 (Minn. 1994); see also 725 Ill. Comp. Stat. Ann. 5/103‑2.1 (2004) [Illinois statute requiring recording in homicide cases]; but see People v. Holt (CA 1997) 15 C4th 619 [63 CR2nd 782] [declining to apply exclusionary rule to unrecorded interrogations].)

In addition, a recent survey (that does not claim to be complete) lists police departments throughout ten additional states, many including the departments of large cities, that audio‑or videotape interrogations. (See When the Innocent Speak: False Confessions, Constitutional Safeguards, and the Role of Expert Testimony, Nadia Soree, 32 Am. J. Crim. L. 191, 193 (2005).)

Accordingly, regardless of whether or not unrecorded statements are admissible, such statements should be viewed with caution and the jury should be so instructed. (See People v. Slaughter (2002) 27 C4th 1187, 1200 [120 CR2d 477] [admonition to view non-recorded statements with caution applies to a defendant’s incriminating statements]; see also e.g., CJ 2.70 and 2.71; CC 358.)

In sum, when the prosecution has presented testimony from an undercover police agent about an unrecorded statement allegedly made by the defendant that testimony should be viewed with caution.

SAMPLE INSTRUCTION # 1:
Evidence of the defendant’s out of court statements are considered dangerous, first because the statements may be misapprehended by the person who hears it; secondly, they may not be well remembered; thirdly, they may not be correctly repeated. Therefore, when the prosecution has produced testimony of an undercover police agent regarding an alleged out of court statement by the defendant which was not tape recorded, you should carefully consider whether such a statement was in fact made. Also, if you find it was made, you should carefully consider whether it was quoted, paraphrased or summarized accurately by the undercover agent.
SAMPLE INSTRUCTION # 2:

You heard testimony that the defendant made an unrecorded statement to a police agent. In evaluating this testimony, ask yourselves whether the defendant actually said the things the police agent told you the defendant said? To answer this question, you must decide if the witness is honest, has a good memory and whether [he] [she] accurately understood the defendant.
[Cf. Federal Judicial Center, PATTERN CRIMINAL JURY INSTRUCTION 36 [Defendants Confession] (1988).]

SAMPLE INSTRUCTION # 3:
You must view the defendant’s unrecorded oral statements allegedly made to _____________ <name of undercover officer> with caution because the specific words used and the ability to remember them are important to the correct understanding of any oral communication. The presence, absence, or change of even a single word may substantially change the true meaning of even the shortest sentence.

[Cf. NEW JERSEY MODEL JURY CHARGES ‑ CRIMINAL Chapter 1 (II) Other Non‑2C Charges [Statements of Defendant] 1/29/96 (New Jersey ICLE 4th ed. 1997).]


F 415.6 Inst 5 Mistake Of Law As Defense Theory To Specific Intent Element Of Conspiracy.
*Add to CC 415:
The prosecution must prove that the defendant committed the crime of conspiracy. The defendant contends (he/she) did not commit conspiracy because (he/she) did not intend to violate the _______________ <insert object of conspiracy e.g., marijuana law> due to (his/her) good faith mistaken belief that (he/she) was not violating that law.

The prosecution must prove that the defendant committed every element of the crime of conspiracy including that the defendant specifically intended to violate the _______________ <insert object of conspiracy e.g., marijuana law> law.

The defendant does not need to prove (he/she) did not intent to violate the _______________ <insert object of conspiracy e.g., marijuana law> law.
If you have a reasonable doubt about whether the defendant specifically intended to violate the _______________ <insert object of conspiracy e.g., marijuana law> or about any other essential fact or element necessary to prove the defendant guilt of conspiracy, you must find (him/her) not guilty.

Points and Authorities
This Court Has The Power And Duty To Grant This Instruction Request—[See CALCRIM Motion Bank # CCM‑001.]
Mistake Of Law Applies To Specific Intent Element Of Conspiracy—See People v. Urziceanu (2005) 132 CA4th 747, 775-80; see also FORECITE F 3407 Inst 3.

Right To Pinpoint Instruction On Defense Theory—See FORECITE F 315.1.2 Inst 2.

Use Of CALCRIM 3400 To Instruct On Subject Not Covered By CALCRIM—See FORECITE F 315.1.2 Inst 2.

Identification Of Parties—See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization—To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.2 [Defendant Has No Burden To Prove Defense Theory Which Negates Element Of Charge]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 2181 Note 6 Flight From Officer (VC 2800.2): Sufficiency Of Evidence Regarding Activation of Red Light.
(See People v. Acevedo (2003) 105 CA4th 195; People v. Brown (1989) 216 CA3d 596; see also generally People v. Hudson (2006) 38 C4th 1002.)

CALJIC NOTE: See FORECITE F 12.85 n9.


F 3407 Inst 3 (a & b) Mistake Of Law May Negate Specific Intent.
Alternative a:

*Replace CC 3407 with:

The defendant’s honest but mistaken belief that [his] [her] conduct did not violate the law may negate the intent necessary to convict [him] [her] of __________.

If the evidence leaves you with a reasonable doubt about whether the defendant’s mistaken belief negated the intent you must find that such intent was not formed.
Alternative b [Pinpoint Instruction CC 3400 Format]:

See FORECITE F 416.6 Inst 5.

Points and Authorities
This Court Has The Power And Duty To Grant This Instruction Request—[See CALCRIM Motion Bank # CCM‑001.]

Mistake Of Law To Negate Specific Intent—Under California law, ignorance or mistake of law can negate the existence of specific intent so long as the mistake is made honestly and in good faith. (People v. Smith (1966) 63 C2d 779, 793; People v. Goodin (1902) 136 C 455, 458‑59; People v. Urziceanu (2005) 132 CA4th 747, 775-80; People v. Vineberg (1981) 125 CA3d 127, 137; see also Comment to CJ 4.36; CALCRIM 3407, Bench Notes.)

As to reasonable doubt requirement see FORECITE PG III(D).

WARNING! Federal constitutional claims may be lost without proper federalization—To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

NOTES
Whether a mistake of law claim is advanced in good faith does not depend solely upon whether the claimant believed he was acting lawfully; the circumstances must be indicative of good faith. (People v. Stewart (1976) 16 C3d 133, 140; see also People v. Flora (1991) 228 CA3d 662, 669; 1 Witkin & Epstein, Cal. Criminal Law (2nd Ed. 1988) Defenses, ‘ 220, p. 254.)

CALJIC NOTE: See FORECITE F 4.003a and F 4.36a.


F 3407 Inst 5 Pinpoint Instruction On Mistake Of Law.
See FORECITE F 415.6 Inst 5.


F 3407 Inst 6 (a-c) Vagueness Of Law As Relevant To Mistake Of Law.
Alternative a [CC 105, paragraph 3 format]:

*Add to CC 3407 as follows:

In evaluating whether the prosecution has proved beyond a reasonable doubt that the defendant specifically intended to violate the law, you may consider anything that reasonably bears on the defendant’s actual intent. Among the factors to consider is whether or not the statute was vague. 
Alternative b [CC 3427]:

*Add to CC 3407:

Consider any evidence that the language of the statute was vague in attempting to decide whether the prosecution has proved beyond a reasonable doubt that the defendant specifically intended to violate the law.
Alternative c [CC 105/1156 format]:

Among the factors to consider in deciding whether the prosecution has proved beyond a reasonable doubt that the defendant specifically intended to violate the law is whether or not the statute was vague.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request—[See CALCRIM Motion Bank # CCM‑001.]

Vagueness Of Statute As Relevant To Mistake Of Law—See People v. Urziceanu (2005) 132 CA4th 747, 780-81 [evidence that law is vague bears on whether the defendant specifically intended to violate that law].

Right To Pinpoint Instruction Relating Defense Theory To Prosecution’s Burden Of Proof—See FORECITE F 315.1.2 Inst 2.

Right To Requested Instruction On Relevant Individual Factors—The defense has the right to instruction on specific factors relevant to the defendant’s theory of the case. (See generally People v. Gurule (2002) 28 C4th 557, 660 [“criminal defendant has the right to instructions that pinpoint the theory of the defense case”]; see also e.g., CC 315 [Eyewitness Identification]; CC 335 [Accomplice Testimony: No Dispute Whether Witness Is Accomplice]; CC 336 [In-Custody Informant]; CC 350 [Character of Defendant]; CC 3427 [Involuntary Intoxication]; CC 3428 [Mental Impairment: Defense to Specific Intent or Mental State] and CC 3429 [Reasonable Person Standard for Physically Disabled Person].) 

Moreover, the prosecution also is allowed to obtain instruction on specific evidentiary factors. (See e.g., CC 362 [Consciousness of Guilt: False Statements]; CC 370 [Motive]; CC 371 [Consciousness of Guilt: Suppression and Fabrication of Evidence]; CC 372 [Defendant’s Flight].) It would be unfair and a denial of due process to give such prosecution instructions and not give defense requested instruction on specific evidentiary factors. (See Wardius v. Oregon (73) 412 US 470 [37 LEd2d 82; 93 SCt 2208]; see also FORECITE F 372.4 Inst 1.) 
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