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PG I(B)  Duty of Court To Go Beyond CALJIC

(1) Jury Instructions Are Not The Law—They Attempt To State The Law. [Replace last sentence of 3rd paragraph with the following:]

"The authors of CALJIC instructions lack the authority of the Legislature or the California Supreme Court." (People v. Modiri REV GTD AND SUPERSEDED (2003) 112 CA4th 123, 138.)

(2) Pattern Instructions Are Not Sacrosanct [Replace 4th paragraph with the following:]

Accordingly, judges, prosecutors and defense attorneys in California should "understand both [the] value of CALJIC recommendations, and their limitations." [Emphasis added] (Id. at 841; see also People v. Lee (2005) 131 CA4th 1413, 1426 ["The CALJIC Committee cannot be expected to anticipate every issue that may arise at trial. Indeed, the introduction to CALJIC specifically states that the trial court may need to give an instruction that is not included in CALJIC"].) The McDowell court also pointed out that the 9th Circuit Manual of Model Jury Instructions stands on a similar footing. (Ibid.) "‘[Standard instructions] are not a substitute for the individual research and drafting that may be required in a particular case, nor are they intended to discourage judges from using their own forms and techniques for instructing juries.’[Citation to 9th Cir. Man. of Model Instr., Introduction]." (Ibid.)


[Replace current title with the following:]
PG I(H) 

Precedential Hierarchy: Stare Decisis, Etc.

[“What Trumps What?”] 

CALIFORNIA

[Replace these sections with the following:]


7.  Non-California Authority.


(a) The Federal Constitution: Federal constitutional provisions take precedent over state law if those provision have been made applicable to the states.  (See Duncan v. Louisiana (1968) 391 US 145 [20 LEd2d 491; 88 SCt 1444]; see also Tennessee v. Lane (2004) 541 US 509, 562 [158 LEd2d 820; 124 SCt 1978].)


(b) United States Supreme Court:  See Hart v. Massanari (9th Cir. 2001) 266 F3d 1155, 1170 [binding authority must be followed unless and until overruled by a body competent to do so; see also Okpalobi v. Foster (5th Cir. 2001) 244 F3d 405, 410.) 


(c) Other States:  “[W]here California law parallels sister state legislation on the same subject ... the judicial interpretation by the sister state courts of their legislation may be relevant in construing the California legislation.  Correspondingly, an examination of the policies promoted by sister state legislation may be relevant in determining the policies and purpose of the parallel California legislation.”  (Webster v. State Board of Control (87) 197 CA3d 29, 37, fn. 3.) 


(d) Federal Authority:  “[W]hile lower [federal circuit court of appeal] cases are not binding precedent on [the California courts], they are persuasive authority reflecting federal law.”  (People v. Koury (89) 214 CA3d 676, 686 [262 CR 870].) 


“Furthermore, it is a basic premise of statutory construction that when a state law is patterned after a federal law, the two are construed together.... In these situations, the federal cases interpreting the federal law offer persuasive rather than controlling authority in construing the state law.”  (Moreland v. Department of Corporations (87) 194 CA3d 506, 512.)


“. . .[D]ecisions of lower federal courts are . . . entitled to great weight.” (In re Tyrell J. (94) 8 C4th 68, 79; People v. Bradley (69) 1 C3d 80, 86.) Thus, when it is useful to a California court’s analysis, the court “generally will consider the result under federal law.”  (In re De Leon (2004) 117 CA4th 1116, 1121.) 


(e) Scholarly Criticism:  See In re Jaime P. (2006) 40 C4th 128, 130 [prior precedent overruled in light of new developments including "scholarly comment critical" of the precedent]; see also People v. Sanders (2003) 31 C4th 318, 328-29 [Supreme Court notes criticism of its decision by commentators];  People v. Carter (2003) 30 C4th 1166, 1224-1225 [declining to reconsider prior decision in the absence of “casting doubt”].

8.
Rules of Court




(a)  Judicial Council Rules:  The California Judicial Council has a narrowly limited scope of authority. It is “simply empowered to ‘adopt rules for court administration, practice and procedure, not inconsistent with statute . . . ’ [Citation to Cal. Const., art. VI, § 6].” (Hess v. Ford Motor Co. (2002) 27 C4th 516, 532; see also People v. Hall (1994) 8 C4th 950, 960; In re Robin M. (1978) 21 C3d 337, 346; Iverson v. Superior Court (1985) 167 CA3d 544, 547-548.)


Thus, Judicial Council rules which are “inconsistent with the law” do not have “the force of law.” (Iverson v. Superior Court, 167 CA3d at 547-548; see also People v. Stone (2004) 123 CA4th 153 [Judicial Council forms may not supersede the law].)


(b)  Local Rules:  Local rules of court have the force of law only when there is no legislative direction to the contrary (Mann v. Cracchiolo (1985) 38 C3d 18, 29; Iverson v. Superior Court, 167 CA3d at 547-548.) 


9.  Jury Instructions Drafted By Committees Or Administrative Agency Are Not Binding Authority: Forms and instructions promulgated by administrative bodies do not have the force of law. (See People v. Stone (2004) 123 CA4th 153 [Judicial Council forms may not supersede the law]; People v. Mojica (2006) 139 CA4th 1197, 1204 [CALCRIM and CALJIC are “not the law and are not binding”]; see also FORECITE PG I(B)(2) [Duty of Court To Go Beyond CALJIC: Pattern Instructions Are Not Sacrosanct].)


PG VI(A)(2)  Invited Error: General Principles: [This replaces the second paragraph:]

“Error is invited only if defense counsel affirmatively causes the error and makes ‘clear that [he] acted for tactical reasons and not out of ignorance or mistake’ or forgetfulness. [Citation.]” (People v. Tapia (94) 25 CA4th 984, 1031 [30 CR2d 851]; see also [NF] People v. Beames (3/22/2007, S050455) 2007 Cal. LEXIS 2277 [“. . .the record clearly reflects that defendant and his counsel expressed a deliberate tactical purpose in resisting instructions on second degree murder. . .”]; People v. Stitely (2005) 35 C4th 514, 553 fn. 19; People v. Viramontes (2001) 93 CA4th 1256, 1264 [115 CR2d 229] [counsel’s alleged acquiescence in the error “cannot be viewed as a tactical choice” where counsel “appeared to be confused and at a loss to explain how the [instruction at issue] fit into the case”].)


[This replaces the previous entry:]

PG VI(A)(3)  Invited Error: Joining D.A.’s Request For Instruction. 

Where the defendant affirmatively requests an instruction, any error as to that instruction may be considered waived.  (See [NF] People v. Beames (3/22/2007, S050455) 2007 Cal. LEXIS 2277 [“. . .the record clearly reflects that defendant and his counsel expressed a deliberate tactical purpose in resisting instructions on second degree murder. . .”]; People v. Medina (95) 11 C4th 694, 763; see also People v. Wader (93) 5 C4th 610, 658.)  U.S. v. Cain (9th Cir. 1997) 130 F3d 381 held that defense counsel had waived a jury instruction issue by signing a joint instruction request with the prosecutor which included the erroneous instruction.  By signing the joint request, counsel represented to the court that he had read the instructions, studied them and that to the best of his knowledge, they represented the current state of the law.  Therefore, counsel should be careful not to unnecessarily request or join with the district attorney in requesting any standard CJ instructions which will be given anyway.  An instruction which is given at the request of the D.A. or sua sponte may still be reviewed on appeal per PC 1259.  (See FORECITE PG VI(A)(1).) 


[See Brief Bank # B-662 for additional briefing on invited error.]


[This replaces the previous entry:]

PG VI(A)(7)  Invited Error As To Lesser Included Offenses.  


If the defendant affirmatively requests an instruction on a lesser offense any error in giving the instruction will likely be waived.  (See [NF] People v. Beames (3/22/2007, S050455) 2007 Cal. LEXIS 2277 [“. . .the record clearly reflects that defendant and his counsel expressed a deliberate tactical purpose in resisting instructions on second degree murder. . .”]; People v. Medina (95) 11 C4th 694, 763; see also People v. Wader (93) 5 C4th 610, 658.)  Similarly, if the defendant objects to instruction on a lesser offense and the instruction is not given, the error in failing to instruct will be considered invited.  (See People v. Duncan (91) 53 C3d 955, 969.)


PG VI(E) Issue Preservation: Practice Tips


PG VI(E)(1) Using A Mantra Motion To Preserve Without The Need Of Restating The Federal Constitutional Grounds Over And Over


See http://www.charlessevilla.com/publications.htm Mantra Motion (updated Dec 2005). 


PG VI(E)(2) Practice Tips For “Making A Winning Record.”


See http://www.charlessevilla.com/pdf/Monterey2007.pdf.  
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I.
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A. 
Talk to the Client


B. 
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1. 
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C. 
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D. 
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E. 
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F. 
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G.
Use Offers of Proof to Make a Record of Evidence the Court Excludes


H.
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4. 
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PG VII(C)(32)  Applicability Of Constitutional Rights To Sentencing Decisions. 
7. Whether Apprendi Forecloses Use Of A Juvenile Prior As A Strike Or Five Year Enhancement. [Replace the ALERT only with this:]

ALERT: But see People v. Bowden (2002) 102 CA4th 387 [declining to follow Tighe [U.S. v. Tighe (9th Cir. 2001) 266 F3d 1187] majority]; see also People v. Lee (2003) 111 CA4th 1310 [procedural safeguards provided in juvenile adjudications are sufficient to allow such adjudications to be used as sentencing strikes]; People v. Superior Court (Andrades) (2003) 113 CA4th 817 [prior juvenile adjudication may constitutionally be used as a strike even though there is no right to a jury trial in juvenile proceedings].


PG VII(C)(43)   Right To Confrontation: Hearsay Testimony—Crawford Update: [Replace all text after the paragraph that begins with “Summary Of Crawford Decision: Crawford held as follows: "Where ...”:]


Summary Of Crawford Decision: Crawford held as follows: "Where testimonial evidence is at issue, the Sixth Amendment demands what the common law required: unavailability and a prior opportunity for cross-examination." For witnesses who do not testify at trial, the prosecutor can’t present "testimonial" hearsay evidence from that declarant unless that declarant is both unavailable AND there was an opportunity for cross-examination. Hence, as to testimonial hearsay, Crawford overruled the previous rule, predicated on Ohio v. Roberts (80) 448 US 56 [65 LEd2d 597; 106 SCt 1121], that the 6th Amendment is satisfied if the hearsay was "reliable."


Furthermore, it appears that Roberts was also overruled as to other forms of hearsay as well. (See [NF] People v. Cage (4/9/2007, S127344) 2007 Cal. LEXIS 3522, *33  fn. 10] [U.S. Supreme Court "has made clear that Roberts . . . and its progeny are overruled for all purposes. . ."] see also [NF] Davis v. Washington (6/19/2006, Nos. 05-5224 and 05-5705) _____ US _____ [165 LEd2d 224; 126 SCt 2266, 2275, fn. 4]; compare People v. Smith (2005) 135 CA4th 914, 924.)


What Is Testimonial Under Crawford? A key factor which will affect the scope of Crawford is the meaning of "testimonial hearsay." In Crawford, the hearsay was obtained as a result of police questioning, so that is clearly hearsay. However, beyond that, the Court left "for another day any effort to spell out a comprehensive definition of ‘testimonial’ ... [which] will cause interim uncertainty." (Crawford, 124 SCt 1374 and n. 10; see People v. Sisavath (2004) 118 CA4th 1396 [a statement is testimonial if the statement was given under circumstances in which its use in a prosecution is reasonably foreseeable by an objective observer]; but see People v. Morgan (2005) 125 CA4th 935 [informal statements made in an unstructured setting do not resemble police interrogation and are not testimonial].)


The Crawford court emphasized that the term "testimonial" applies "at a minimum" to prior testimony and to police interrogations. (Crawford v. Washington (2004) 541 US 36, 68 [158 LEd2d 177; 124 SCt 1354].) The court left undecided what other "modern practices" produce testimonial statements. (Ibid.)


Testimonial Defined. See [NF] Davis v. Washington (6/19/2006, Nos. 05-5224 and 05-5705) ____ US ____ [165 LEd2d 224; 126 SCt 2266] [statements obtained to deal with an ongoing emergency are not "testimonial," but are testimonial to "establish or prove past events relevant to later criminal prosecution"].


Forfeiture By Wrongdoing. Crawford specifically recognized and accepted forfeiture by wrongdoing as an exception to its rule that confrontation is a prerequisite to the admission of testimonial hearsay statements. (Crawford v. Washington (2004) 541 US 36 [158 LEd2d 177; 124 SCt 1354, 1370; see also [NF] Davis v. Washington, ____ US at ____; U.S. v. Emery (8th Cir. 1999) 186 F3d 921, 926; [NF] People v. Giles (3/5/2007, S129852) 40 C4th 833 [defendant may not object to the introduction of hearsay statements by the witness on confrontation grounds when the witness was unavailable due to the defendant’s wrongdoing].)


To establish forfeiture by wrongdoing two findings are required:

First, the witness should be genuinely unavailable to testify and the unavailability for cross-examination should be caused by the defendant's intentional criminal act. Second, a trial court cannot make a forfeiture finding based solely on the unavailable witness's unconfronted testimony; there must be independent corroborative evidence that supports the forfeiture finding.

 [NF] People v. Giles (3/5/2007, S129852) 40 C4th 833, 854.


Additionally, Giles made it clear that the wrongdoing doctrine only applies to objections based on confrontation. Objections based on the evidence code such as hearsay and EC 352 may still provide a basis for excluding the evidence:

The forfeiture by wrongdoing doctrine, as adopted by us, only bars a defendant's objection under the confrontation clause of the federal Constitution and does not bar statutory objections under the Evidence Code. Thus, even if it is established that a defendant has forfeited his or her right of confrontation, the contested evidence is still governed by the rules of evidence; a trial court should still determine whether an unavailable witness's prior hearsay statement falls within a recognized hearsay exception and whether the probative value of the proffered evidence outweighs its prejudicial effect. (EC 352.) ([NF] People v. Giles (3/5/2007, S129852) 40 C4th 833, 854.)

Finally, Giles cautioned against informing the jurors of the judge’s wrongfulness finding:

Finally, the jury should not be advised of the trial court's underlying finding that defendant committed an intentional criminal act so that the jury will draw no inference about the ultimate issue of guilt based on the evidentiary ruling itself. (Ibid.)


Note re: EC 403. The Giles court – which did not discuss EC 403 – assumed that the prerequisites for finding forfeiture by wrongdoing should be made by the judge. However, because (1) unavailability and (2) the existence of independent corroborative evidence, are preliminary facts necessary for admissibility, it could be argued that, pursuant to EC 403, the jurors must make the ultimate finding as to these preliminary facts. (See e.g., FORECITE F 319 Inst 1[on request per EC 403(c) jury must be instructed  to disregard evidence based on a preliminary fact unless they first find the preliminary fact by a preponderance of evidence].)


Applicability To 911 Calls. See [NF] Davis v. Washington (6/19/2006, Nos. 05-5224 and 05-5705) ____ US ____ [165 LEd2d 224; 126 SCt 2266] [once the 911 operator obtains the information necessary to deal with the ongoing emergency, the conversation may become "testimonial"].


Hearsay Declaration In Support Of Restraint Order.  See People v. Pantoja (2004) 122 CA4th 1 [declaration of victim in prior application for restraining order was inadmissible hearsay per EC 1370; court suggested that Crawford would apply].


Laboratory Report At Probation Violation Hearing.  See People v. Johnson (2004) 121 CA4th 1409 [Crawford not applicable because probation revocations are not criminal prosecutions to which the 6th Amendment applies].


Opportunity To Cross-examine. See [NF] People v. Ochoa REV GTD (11/17/2004, S128417) 121 CA4th 1551 [Crawford not applicable because defendant had opportunity to cross-examine the victim at the preliminary hearing].


Tape Recorded Statements Of Available Witnesses—Crawford Applies. [NF] People v. Lee REV GTD (3/16/2005, S130570) 124 CA4th 483 [court erred in light of Crawford by admitting tape recordings of witness interviews conducted by police of witnesses who were available.]


Crawford Not Applicable To Diary Entries.  See Parle v. Runnels (9th Cir. 2004) 387 F3d 1030.


Retroactivity.  See [NF] Whorton v. Bockting (2/28/2007, No. 05-595) ____ US ____ [167 LEd2d 1; 127 SCt 1173] [Crawford is a “new rule of criminal procedure and, thus, not retroactive to cases on collateral review].


RESEARCH NOTE: Feature: Wrestling with Crawford v. Washington and the New Constitutional Law of Confrontation, 78 Fla. Bar J. 26 (2004).


PG IX(J)(15) CRC Rule 2.1036 And Available Options In Response To Deadlock  

Rule 2.1036 provides as follows:

(a) Determination
After a jury reports that it has reached an impasse in its deliberations, the trial judge may, in the presence of counsel, advise the jury of its duty to decide the case based on the evidence while keeping an open mind and talking about the evidence with each other. The judge should ask the jury if it has specific concerns which, if resolved, might assist the jury in reaching a verdict.

(b) Possible further action
If the trial judge determines that further action might assist the jury in reaching a verdict, the judge may:

(1)  Give additional instructions;

(2)  Clarify previous instructions;

(3)  Permit attorneys to make additional closing arguments; or

(4)  Employ any combination of these measures.  (Rule 2.1036 adopted effective January 1, 2007.)


However, at least three caveats should be kept in mind with respect to this rule:


CAVEAT 1 – The Rules of Court cannot supersede established statutes, case law or federal constitutional provisions.  (See FORECITE PG I (H)(8).)  Thus, Rule 2.1036 should be viewed as an advisory comment only, and counsel should not be constrained by the Rule in requesting and/or objecting to procedures in response to juror deadlock.


CAVEAT 2 – Any response to juror deadlock may be potentially coercive. (See e.g., People v. Gainer (1977) 19 C3d 835, 855; see also PG IX(J)(9) [New Instructions At The Time Of Deadlock Heightens The Coerciveness].)  Hence, if the judge utilizes any of the responses suggested in Rule 2.1036(b), special cautionary instructions may be necessary to reduce the risk of coercion and/or undue emphasis of certain evidence or instructions. (See e.g., PG IX(J)(1) [Jurors Must Be Reminded Not To Surrender Conscientiously Held Beliefs]; PG IX(J)(6) [Advice As To Consequences Of Deadlock]; PG IX(J)(7) [Both Minority And Majority Must Be Encouraged To Consider The Other’s View]; PG IX(J)(8) [Instructions Should Inform Jury That A Verdict Need Not Be Reached].)


CAVEAT 3 – The list of options in Rule 2.1036(b) should not be considered as exclusive.  Other options which may be available include: judicial comment on the evidence (see PG IX(J)(1)) and reopening the evidence.  The judge has authority to order a case reopened for good cause even after jury deliberations have begun. (PC 1094; People v. Green (1980) 27 C3d 1, 42; People v. Christensen (1890) 85 C 568, 578; People v. Frohner (1976) 65 CA3d 94, 109-111; People v. Newton (1970) 8 CA3d 359, 383; see also generally People v. Jones (2003) 30 C4th 1084, 1110 [generally discussing criteria to be considered in deciding whether to reopen the taking of evidence].)


PG IX(J)(16) Juror Deadlock: Virga Firecracker Instruction.


See FORECITE F 3550 Note 2.


PG X(A)(3)  “Reasonable Likelihood” Standard Applies To Ambiguous Instructions: [Add at end of first paragraph:]

; People v. Cain (1995) 10 C4th 1, 36.)


PG X(C)(1)(c)  Reduction Of Charge To Lesser Offense For Failure To Instruct On Elements Of The Greater Offense [This replaces only the “NOTE”:]


NOTE: People v. Navarro (2006) 40 C4th 668, 680-81 held that a single greater offense may not be reduced to two lesser offenses.


[This replaces the previous entry:]

PG X(C)(3.2)  Failure To Instruct On Defense Theory: Standard Of Prejudice.  "Permitting a defendant to offer a defense is of little value if the jury is not informed that the defense, if it is believed or if it helps create a reasonable doubt in the jury's mind, will entitle the defendant to a judgment of acquittal." (U.S. v. Escobar DeBright (9th Cir. 1984) 742 F2d 1196, 1201-02.)  Hence, the failure to give such an instruction may prejudicially infringe the defendant's constitutional entitlement to present a defense. (Cf. People v. Tilehkooh (2003) 113 CA4th 1433 [finding due process violation in trial court's refusal to allow defendant to rely on medical marijuana defense to probation violation allegation]; see also PG VII(C)(14) [Denial Of Instruction And Argument On Defense Theory As Violation Of Rights To Trial By Jury, Due Process, Counsel, Compulsory Process, And Confrontation].)


[This replaces the previous entry:]

PG X(E)(19)(2)  Cautionary/Limiting Instructions May Emphasize The Prejudicial Matter:  Cautionary/limiting instructions may actually heighten the prejudice that they were meant to alleviate.  (See e.g., People v. Garcia (84) 160 CA3d 82, 93[“A strong argument can be made that [an admonition to disregard the defendant’s courtroom behavior] does little to dispel prejudice and instead only serves to emphasize an unruly defendant’s conduct”].)


PG X(E)(19)(4) Whether Cautionary Instruction Can Preclude Improper Juror Consideration of Hearsay Upon Which Expert Relied?


"Expert testimony may ... be premised on material that is not admitted into evidence so long as it is material of a type that is reasonably relied upon by experts in the particular field in forming their opinions. (Evid. Code, § 801, subd. (b); [citations].) ... [P] ... And because Evidence Code section 802 allows an expert witness to 'state on direct examination the reasons for his opinion and the matter ... upon which it is based,' an expert witness whose opinion is based on such inadmissible matter can, when testifying, describe the material that forms the basis of the opinion. [Citations.] [P] A trial court, however, 'has considerable discretion to control the form in which the expert is questioned to prevent the jury from learning of incompetent hearsay.' [Citation.]  A trial court also has discretion 'to weigh the probative value of inadmissible evidence relied upon by an expert witness ... against the risk that the jury might improperly consider it as independent proof of the facts recited therein.'" (People v. Gardeley (1996) 14 C4th 605, 618-619.)


"Most often, hearsay problems will be cured by an instruction that matters admitted through an expert go only to the basis of his opinion and should not be considered for their truth. [Citation.] [P] Sometimes a limiting instruction may not be enough. In such cases, Evidence Code section 352 authorizes the court to exclude from an expert's testimony any hearsay matter whose irrelevance, unreliability, or potential for prejudice outweighs its proper probative value. [Citation.]" (People v. Montiel (1993) 5 C4th 877, 919; see also [NF] People v. Bell (2/15/2007, S038499) 40 C4th 582, 608; People v. Coleman (1985) 38 C3d 69, 91.)


See also FORECITE PG X(E)(19)(1)-(3).


PG X(K)  Ineffective Assistance of Counsel On Appeal [This replaces this part of the entry:]


(3) “No Merit” Briefs: Anders/Wende. Under Anders v. California (67) 386 US 738 [18 LEd2d 493; 87 SCt 1396] and People v. Wende (79) 25 C3d 436, 441-42, appellate counsel who finds no “arguable issue” in the record submits a “no-merit” brief to the appellate court which must then review the entire record for arguable issues. (See also Smith v. Robbins (2000) 528 US 259 [145 LEd2d 756; 120 SCt 746] [California’s Wende procedure for determining when an indigent’s direct appeal is frivolous affords adequate and effective appellate review for criminal indigents].) However, counsel’s obligation to raise arguable issues is actually broader in scope than the Strickland standard for ineffective counsel. Anders creates a very low threshold for which arguments counsel must brief for the court. (See United States v. Griffy (9th Cir. 1990) 895 F2d 561, 563; Lombard v. Lynaugh (5th Cir. 1989) 868 F2d 1475, 1487 (Goldberg, J., concurring).) Certainly, counsel need not argue only “winning” arguments. Instead, counsel must bring to the court’s attention “anything in the record that might arguably support the appeal.” (Anders, 386 US at 744.)


In this regard, counsel has the duty to advocate “changes in the law if argument can be made supporting change.” (People v. Feggans (67) 67 C2d 444, 447.) For purposes of California law, an issue is “arguable” when it has some potential for success, meaning some possibility of a result requiring reversal or modification of the judgment. (People v. Johnson (81) 123 CA3d 106, 109.)  “Because the defendant in a Wende appeal has a right to file supplemental contentions, the Court of Appeal must consider these contentions in the course of disposing of the cause.” (People v. Kelly (2006) 40 C4th 106, 109-110.)


[This replaces the previous entry:]

CHK I 

California Statutes and Rules of Court

Relevant to Jury Instructions*
* Language most applicable to specific instructional rules is bolded. 

A.
Statutes Relevant To Jury Instructions [Through 1/1/2007]

EVIDENCE CODE
EC 355  When evidence is admissible as to one party or for one purpose and is inadmissible as to another party or for another purpose, the court upon request shall restrict the evidence to its proper scope and instruct the jury accordingly.

EC 403(a) The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact, when:


(1) The relevance of the proffered evidence depends on the existence of the preliminary fact;


(2) The preliminary fact is the personal knowledge of a witness concerning the subject matter of his testimony;


(3) The preliminary fact is the authenticity of a writing; or 


(4) The proffered evidence is of a statement or other conduct of a particular person and the preliminary fact is whether that person made the statement or so conducted himself.


(b) Subject to Section 702, the court may admit conditionally the proffered evidence under this section, subject to evidence of the preliminary fact being supplied later in the course of the trial.


(c) If the court admits the proffered evidence under this section, the court:


(1) May, and on request shall, instruct the jury to determine whether the preliminary fact exists and to disregard the proffered evidence unless the jury finds that the preliminary fact does exist.


(2) Shall instruct the jury to disregard the proffered evidence if the court subsequently determines that a jury could not reasonably find that the preliminary fact exists.

EC 405  With respect to preliminary fact determinations not governed by Section 403 or 404:


(a) When the existence of a preliminary fact is disputed, the court shall indicate which party has the burden of producing evidence and the burden of proof on the issue as implied by the rule of law under which the question arises.  The court shall determine the existence or nonexistence of the preliminary fact and shall admit or exclude the proffered evidence as required by the rule of law under which the question arises.


(b) If a preliminary fact is also a fact in issue in the action:


(1) The jury shall not be informed of the court's determination as to the existence or nonexistence of the preliminary fact.


(2) If the proffered evidence is admitted, the jury shall not be instructed to disregard the evidence if its determination of the fact Differs from the court's determination of the preliminary fact.

EC 455  With respect to any matter specified in Section 452 or in subdivision (f) of Section 451 that is of substantial consequence to the determination of the action:   


(a) If the trial court has been requested to take or has taken or proposes to take judicial notice of such matter, the court shall afford each party reasonable opportunity, before the jury is instructed or before the cause is submitted for decision by the court, to present to the court information relevant to (1) the propriety of taking judicial notice of the matter and (2) the tenor of the matter to be noticed.


(b) If the trial court resorts to any source of information not received in open court, including the advice of persons learned in the subject matter, such information and its source shall be made apart of the record in the action and the court shall afford each party reasonable opportunity to meet such information before judicial notice of the matter may be taken.

EC 457  If a matter judicially noticed is a matter which would otherwise have been for determination by the jury, the trial court may, and upon request shall, instruct the jury to accept as a fact the matter so noticed.

EC 458  The failure or refusal of the trial court to take judicial notice of a matter, or to instruct the jury with respect to the matter, does not preclude the trial court in subsequent proceedings in the action from taking judicial notice of the matter in accordance with the procedure specified in this division.

EC 502  the court on all proper occasions shall instruct the jury as to which party bears the burden of proof on each issue and as to whether that burden requires that a party raise a reasonable doubt concerning the existence or nonexistence of a fact or that he establish the existence or nonexistence of a fact by a preponderance Of the evidence, by clear and convincing proof, or by proof beyond a Reasonable doubt.

EC 600  (a) A presumption is an assumption of fact that the law requires to be made from another fact or group of facts found or otherwise established in the action.  A presumption is not evidence.


(b) An inference is a deduction of fact that may logically and reasonably be drawn from another fact or group of facts found or otherwise established in the action.

EC 601  A presumption is either conclusive or rebuttable.  Every rebuttable presumption is either (a) a presumption affecting the burden of producing evidence or (b) a presumption affecting the burden of proof.

EC 602  A statute providing that a fact or group of facts is prima facie evidence of another fact establishes a rebuttable presumption.

EC 603  A presumption affecting the burden of producing evidence is a presumption established to implement no public policy other than to facilitate the determination of the particular action in which the presumption is applied.

EC 604  The effect of a presumption affecting the burden of producing evidence is to require the trier of fact to assume the existence of the presumed fact unless and until evidence is introduced which would support a finding of its nonexistence, in which case the trier of fact shall determine the existence or nonexistence of the presumed fact from the evidence and without regard to the presumption. Nothing in this section shall be construed to prevent the drawing of any inference that may be appropriate.

EC 605  A presumption affecting the burden of proof is a presumption established to implement some public policy other than to facilitate the determination of the particular action in which the presumption is applied, such as the policy in favor of establishment of a parent and child relationship, the validity of marriage, the stability of titles to property, or the security of those who entrust themselves or their property to the administration of others.  

EC 606  The effect of a presumption affecting the burden of proof is to impose upon the party against whom it operates the burden of proof as to the nonexistence of the presumed fact.

EC 607  When a presumption affecting the burden of proof operates in a criminal action to establish presumptively any fact that is essential to the defendant's guilt, the presumption operates only if the facts that give rise to the presumption have been found or otherwise established beyond a reasonable doubt and, in such case, the defendant need only raise a reasonable doubt as to the existence of the presumed fact.
EC 913  (a) If in the instant proceeding or on a prior occasion a privilege is or was exercised not to testify with respect to any matter, or to refuse to disclose or to prevent another from disclosing any matter, neither the presiding officer nor counsel may comment thereon, no presumption shall arise because of the exercise of the privilege, and the trier of fact may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding.


(b) The court, at the request of a party who may be adversely affected because an unfavorable inference may be drawn by the jury because a privilege has been exercised, shall instruct the jury that no presumption arises because of the exercise of the privilege and that the jury may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding.

PENAL CODE 
PC 1347(e) When the court orders the testimony of a minor to be taken in another place outside of the courtroom, the court shall do all of the following:


(1) Make a brief statement on the record, outside of the presence of the jury, of the reasons in support of its order. While the statement need not include traditional findings of fact, the reasons shall be set forth with sufficient specificity to permit meaningful review and to demonstrate that discretion was exercised in a careful, reasonable, and equitable manner.

   (2) Instruct the members of the jury that they are to draw no inferences from the use of closed-circuit television as a means of facilitating the testimony of the minor.


(3) Instruct respective counsel, outside of the presence of the jury, that they are to make no comment during the course of the trial on the use of closed-circuit television procedures.


(4) Instruct the support witness, outside of the presence of the jury, that he or she is not to coach, cue, or in any way influence or attempt to influence the testimony of the minor.


(5) Order that a complete record of the examination of the minor, including the images and voices of all persons who in any way participate in the examination, be made and preserved on videotape in addition to being stenographically recorded. The videotape shall be transmitted to the clerk of the court in which the action is pending and shall be made available for viewing to the prosecuting attorney, the defendant or defendants, and his or her attorney during ordinary business hours. The videotape shall be destroyed after five years have elapsed from the date of entry of judgment. If an appeal is filed, the tape shall not be destroyed until a final judgment on appeal has been ordered. Any videotape that is taken pursuant to this section is subject to a protective order of the court for the purpose of protecting the privacy of the witness. This subdivision does not affect the provisions of subdivision (b) of Section 868.7. 
PC 1347.5 (f) When the court orders the testimony of a victim who is a person with a disability to be taken in another place outside of the courtroom, the court shall do all of the following:


(1) Make a brief statement on the record, outside of the presence of the jury, of the reasons in support of its order.  While the statement need not include traditional findings of fact, the reasons shall be set forth with sufficient specificity to permit meaningful review and to demonstrate that discretion was exercised in a careful, reasonable, and equitable manner.


(2) Instruct the members of the jury that they are to draw no inferences from the use of closed-circuit television as a means of assuring the full participation of the victim who is a person with a disability by accommodating that individual's disability.


(3) Instruct respective counsel, outside of the presence of the jury, that they are to make no comment during the course of the trial on the use of closed-circuit television procedures.


(4) Instruct the support person, if the person is part of the court's accommodation of the disability, outside of the presence of the jury, that he or she is not to coach, cue, or in any way influence or attempt to influence the testimony of the person with a disability.


(5) Order that a complete record of the examination of the person with a disability, including the images and voices of all persons who in any way participate in the examination, be made and preserved on videotape in addition to being stenographically recorded.  The videotape shall be transmitted to the clerk of the court in which the action is pending and shall be made available for viewing to the prosecuting attorney, the defendant, and his or her attorney, during ordinary business hours.  The videotape shall be destroyed after five years have elapsed from the date of entry of judgment.  If an appeal is filed, the tape shall not be destroyed until a final judgment on appeal has been ordered.  Any videotape that is taken pursuant to this section is subject to a protective order of the court for the purpose of protecting the privacy of the person with a disability. This subdivision does not affect the provisions of subdivision (b) of Section 868.7.
PC 1093  The jury having been impaneled and sworn, unless waived, the trial shall proceed in the following order, unless otherwise directed by the court:


(a) If the accusatory pleading be for a felony, the clerk shall read it, and state the plea of the defendant to the jury, and in cases where it charges a previous conviction, and the defendant has confessed the same, the clerk in reading it shall omit therefrom all that relates to such previous 


(b) The district attorney, or other counsel for the people, may make an opening statement in support of the charge.  Whether or not the district attorney, or other counsel for the people, makes an opening statement, the defendant or his or her counsel may then make an opening statement, or may reserve the making of an opening statement until after introduction of the evidence in support of the charge.


(c) The district attorney, or other counsel for the people shall then offer the evidence in support of the charge.  The defendant or his or her counsel may then offer his or her evidence in support of the defense.


(d) The parties may then respectively offer rebutting testimony only, unless the court, for good reason, in furtherance of justice, permit them to offer evidence upon their original case.    


(e) When the evidence is concluded, unless the case is submitted on either side, or on both sides, without argument, the district attorney, or other counsel for the people, and counsel for the defendant, may argue the case to the court and jury; the district attorney, or other counsel for the people, opening the argument and having the right to close.


(f) The judge may then charge the jury, and shall do so on any points of law pertinent to the issue, if requested by either party; and the judge may state the testimony, and he or she may make such comment on the evidence and the testimony and credibility of any witness as in his or her opinion is necessary for the proper determination of the case and he or she may declare the law.  At the beginning of the trial or from time to time during the trial, and without any request from either party, the trial judge may give the jury such instructions on the law applicable to the case as the judge may deem necessary for their guidance on hearing the case.  Upon the jury retiring for deliberation, the court shall advise the jury of the availability of a written copy of the jury instructions.  The court may, at its discretion, provide the jury with a copy of the written instructions given.  However, if the jury requests the court to supply a copy of the written instructions, the court shall supply the jury with a copy.

PC 1093.5 In any criminal case which is being tried before the court with a jury, all requests for instructions on points of law must be made to the court and all proposed instructions must be delivered to the court before commencement of argument.  Before the commencement of the argument, the court, on request of counsel, must:  (1) decide whether to give, refuse, or modify the proposed instructions; (2) decide which instructions shall be given in addition to those proposed, if any; and (3) advise counsel of all instructions to be given.  However, if, during the argument, issues are raised which have not been covered by instructions given or refused, the court may, on request of counsel, give additional instructions on the subject matter thereof.
PC 1094  When the state of the pleadings requires it, or in any other case, for good reasons, and in the sound discretion of the Court, the order prescribed in the last section may be departed from.

PC 1095  If the offense charged is punishable with death, two counsel on each side may argue the cause.  In any other case the court may, in its discretion, restrict the argument to one counsel on each side.

PC 1096  A defendant in a criminal action is presumed to be innocent until the contrary is proved, and in case of a reasonable doubt whether his or her guilt is satisfactorily shown, he or she is entitled to an acquittal, but the effect of this presumption is only to place upon the state the burden of proving him or her guilty beyond a reasonable doubt.  Reasonable doubt is defined as follows: "It is not a mere possible doubt; because everything relating to human affairs is open to some possible or imaginary doubt.  It is that state of the case, which, after the entire comparison and consideration of all the evidence, leaves the minds of jurors in that condition that they cannot say they feel an abiding conviction of the truth of the charge."

PC 1096a In charging a jury, the court may read to the jury section 1096, and no further instruction on the subject of the presumption of innocence or defining reasonable doubt need be given.

PC 1097  When it appears that the defendant has committed a public offense, or attempted to commit a public offense, and there is reasonable ground of doubt in which of two or more degrees of the crime or attempted crime he is guilty, he can be convicted of the lowest of such degrees only.

PC 1102  The rules of evidence in civil actions are applicable also to criminal actions, except as otherwise provided in this Code.

PC 1111  A conviction can not be had upon the testimony of an accomplice unless it be corroborated by such other evidence as shall tend to connect the defendant with the commission of the offense; and the corroboration is not sufficient if it merely shows the commission of the offense or the circumstances thereof.


An accomplice is hereby defined as one who is liable to prosecution for the identical offense charged against the defendant on trial in the cause in which the testimony of the accomplice is given.

PC 1121 The jurors sworn to try an action may, in the discretion of the court, be permitted to separate or be kept in charge of a proper officer.  Where the jurors are permitted to separate, the court shall properly admonish them.  Where the jurors are kept in charge of a proper officer, the officer must be sworn to keep the jurors together until the next meeting of the court, to suffer no person to speak to them or communicate with them, nor to do so himself, on any subject connected with the trial, and to return them into court at the next meeting thereof.

PC 1122 (a) After the jury has been sworn and before the people's opening address, the court shall instruct the jury generally concerning its basic functions, duties, and conduct.  The instructions shall include, among other matters, admonitions that the jurors shall not converse among themselves, or with anyone else, on any subject connected with the trial; that they shall not read or listen to any accounts or discussions of the case reported by newspapers or other news media; that they shall not visit or view the premises or place where the offense or offenses charged were allegedly committed or any other premises or place involved in the case; that prior to, and within 90 days of, discharge, they shall not request, accept, agree to accept, or discuss with any person receiving or accepting, any payment or benefit in consideration for supplying any information concerning the trial; and that they shall promptly report to the court any incident within their knowledge involving an attempt by any person to improperly influence any member of the jury.


(B) The jury shall also, at each adjournment of the court before the submission of the cause to the jury, whether permitted to separate or kept in charge of officers, be admonished by the court that it is their duty not to converse among themselves, or with anyone else, on any subject connected with the trial, or to form or express any opinion thereon until the cause is finally submitted to them.

PC 1122.5  (a) The court, in its discretion, may, at each adjournment of the court before the submission of the cause to the jury, admonish the jury, whether permitted to be separate or kept in charge of officers, that, on pain of contempt of court, no juror shall, prior to discharge, accept, agree to accept, or benefit, directly or indirectly, from any payment or other consideration for supplying any information concerning the trial.


(b) In enacting this section, the Legislature recognizes that the appearance of justice, and justice itself, may be undermined by any juror who, prior to discharge, accepts, agrees to accept, or benefits from valuable consideration for providing information concerning a criminal trial.

PC 1126 In a trial for any offense , questions of law are to be decided by the court, and questions of fact by the jury.  Although the jury has the power to find a general verdict, which includes questions of law as well as of fact, they are bound, nevertheless, to receive as law what is laid down as such by the court.

PC 1127 All instructions given shall be in writing, unless there is a phonographic reporter present and he takes them down, in which case they may be given orally; provided however, that in all misdemeanor cases oral instructions may be given pursuant to stipulation of the prosecuting attorney and counsel for the defendant.  In charging the jury the court may instruct the jury regarding the law applicable to the facts of the case, and may make such comment on the evidence and the testimony and credibility of any witness as in its opinion is necessary for the proper determination of the case and in any criminal case, whether the defendant testifies or not, his failure to explain or to deny by his testimony any evidence or facts in the case against him may be commented upon by the court.  The court shall inform the jury in all cases that the jurors are the exclusive judges of all questions of fact submitted to them and of the credibility of the witnesses.  Either party may present to the court any written charge on the law, but not with respect to matters of fact, and request that it be given.  If the court thinks it correct and pertinent, it must be given; if not, it must be refused.  Upon each charge presented and given or refused, the court must endorse and sign its decision and a statement showing which party requested it.  If part be given and part refused, the court must distinguish, showing by the endorsement what part of the charge was given and what part refused.

PC 1127a  (a) As used in this section, an "in-custody informant" means a person, other than a codefendant, percipient witness, accomplice, or coconspirator whose testimony is based upon statements made by the defendant while both the defendant and the informant are held within a correctional institution.


(b) in any criminal trial or proceeding in which an in-custody informant testifies as a witness, upon the request of a party, the court shall instruct the jury as follows:


"The testimony of an in-custody informant should be viewed with caution and close scrutiny.  In evaluating such testimony, you should consider the extent to which it may have been influenced by the receipt of, or expectation of, any benefits from the party calling that witness.  This does not mean that you may arbitrarily disregard such testimony, but you should give it the weight to which you find it to be entitled in the light of all the evidence in the case."

(c) When the prosecution calls an in-custody informant as a witness in any criminal trial, contemporaneous with the calling of that witness, the prosecution shall file with the court a written statement setting out any and all consideration promised to, or received by, the in-custody informant.

   The statement filed with the court shall not expand or limit the defendant's right to discover information that is otherwise provided by law.  The statement shall be provided to the defendant or the defendant's attorney prior to trial and the information contained in the statement shall be subject to rules of evidence.


(d) For purposes of subdivision (c), "consideration" means any plea bargain, bail consideration, reduction or modification of sentence, or any other leniency, benefit, immunity, financial assistance, reward, or amelioration of current or future conditions of incarceration in return for, or in connection with, the informant' s testimony in the criminal proceeding in which the prosecutor intends to call him or her as a witness.

PC 1127b When, in any criminal trial or proceeding, the opinion of any expert witness is received in evidence, the court shall instruct the jury substantially as follows:


Duly qualified experts may give their opinions on questions in controversy at a trial.  To assist the jury in deciding such questions, the jury may consider the opinion with the reasons stated therefore, if any, by the expert who gives the opinion.  The jury is not bound to accept the opinion of any expert as conclusive, but should give to it the weight to which they shall find it to be entitled.  The jury may, however, disregard any such opinion, if it shall be found by them to be unreasonable.


No further instruction on the subject of opinion evidence need be given.
PC 1127c In any criminal trial or proceeding where evidence of flight of a defendant is relied upon as tending to show guilt, the court shall instruct the jury substantially as follows:


The flight of a person immediately after the commission of a crime, or after he is accused of a crime that has been committed, is not sufficient in itself to establish his guilt, but is a fact which, if proved, the jury may consider in deciding his guilt or innocence.   


The weight to which such circumstance is entitled is a matter for the jury to determine.


No further instruction on the subject of flight need be given.

PC 1127d  (a) In any criminal prosecution for the crime of rape, or for violation of section 261.5, or for an attempt to commit, or assault with intent to commit, any such crime, the jury shall not be instructed that it may be inferred that a person who has previously consented to sexual intercourse with persons other than the defendant or with the defendant would be therefore more likely to consent to sexual intercourse again.   However, if evidence was received that the victim consented to and did engage in sexual intercourse with the defendant on one or more occasions prior to that charged against the defendant in this case, the jury shall be instructed that this evidence may be considered only as it relates to the question of whether the victim consented to the act of intercourse charged against the defendant in the case, or whether the defendant had a good faith reasonable belief that the victim consented to the act of sexual intercourse.  The jury shall be instructed that it shall not consider this evidence for any other purpose.


(b) A jury shall not be instructed that the prior sexual conduct in and of itself of the complaining witness may be considered in determining the credibility of the witness pursuant to chapter 6 (commencing with section 780) of division 6 of the evidence code. 

PC 1127e The term "unchaste character" shall not be used by any court in any criminal case in which the defendant is charged with a violation of section 261, 261.5, or 262 of the penal code, or attempt to commit or assault with intent to commit any crime defined in any of these sections, in any instruction to the jury.

PC 1127f In any criminal trial or proceeding in which a child 10 years of age or younger testifies as a witness, upon the request of a party, the court shall instruct the jury, as  follows:


In evaluating the testimony of a child you should consider all of the factors surrounding the child's testimony, including the age of the child and any evidence regarding the child's level of cognitive development.  Although, because of age and level of cognitive development, a child may perform differently as a witness from an adult, that does not mean that a child is any more or less credible a witness than an adult.  You should not discount or distrust the testimony of a child solely because he or she is a child.

PC 1127g In any criminal trial or proceeding in which a person with a developmental disability, or cognitive, mental, or communication impairment testifies as a witness, upon the request of a party, the court shall instruct the jury, as follows:


In evaluating the testimony of a person with a developmental disability, or cognitive, mental, or communication impairment, you should consider all of the factors surrounding the person's testimony, including their level of cognitive development.  Although, because of his or her level of cognitive development, a person with a developmental disability, or cognitive, mental, or communication impairment may perform differently as a witness, that does not mean that a person with a developmental disability, or cognitive, mental, or communication impairment is any more or less credible a witness than another witness.  You should not discount or distrust the testimony of a person with a developmental disability, or cognitive, mental, or communication impairment solely because he or she is a person with a developmental disability, or cognitive, mental, or communication impairment.

PC 1127h In any criminal trial or proceeding, upon the request of a party, the court shall instruct the jury substantially as follows:


"Do not let bias, sympathy, prejudice, or public opinion influence your decision. Bias includes bias against the victim or victims, witnesses, or defendant based upon his or her disability, gender, nationality, race or ethnicity, religion, gender identity, or sexual orientation."
PC 1128  After hearing the charge, the jury may either decide in court or may retire for deliberation.  If they do not agree without retiring for deliberation, an officer must be sworn to keep them together for deliberation in some private and convenient place, and, during such deliberation, not to permit any person to speak to or communicate with them, nor to do so himself, unless by order of the court, or to ask them whether they have agreed upon a verdict, and to return them into court when they have so agreed, or when ordered by the court.  The court shall fix the time and place for deliberation. The jurors shall not deliberate on the case except under such circumstances.  If the jurors are permitted by the court to separate, the court shall properly admonish them.  When the jury is composed of both men and women and the jurors are not permitted by the court to separate, in the event that it shall become necessary to retire for the night, the women must be kept in a room or rooms separate and

apart from the men.

PC 1149  When the jury appear they must be asked by the Court, or Clerk, whether they have agreed upon their verdict, and if the foreman answers in the affirmative, they must, on being required, declare the same.

PC 1150  The jury must render a general verdict, except that in a felony case, when they are in doubt as to the legal effect of the facts proved, they may, except upon a trial for libel, find a special verdict.

PC 1151  A general verdict upon a plea of not guilty is either "guilty" or "not guilty," which imports a conviction or acquittal of the offense charged in the accusatory pleading.  Upon a plea of a former conviction or acquittal of the offense charged, or upon a plea of once in jeopardy, the general verdict is either "for the people" or "for the defendant."  When the defendant is acquitted on the ground of a variance between the accusatory pleading and the proof, the verdict is "not guilty by reason of variance between charge and proof."

PC 1152  A special verdict is that by which the jury find the facts only, leaving the judgment to the Court.  It must present the conclusions of fact as established by the evidence, and not the evidence to prove them, and these conclusions of fact must be so presented as that nothing remains to the Court but to draw conclusions of law upon them.

PC 1153  The special verdict must be reduced to writing by the jury, or in their presence entered upon the minutes of the Court, read to the jury and agreed to by them, before they are discharged.

PC 1154  The special verdict need not be in any particular form, but is sufficient if it presents intelligibly the facts found by the jury.

PC 1155  The court must give judgment upon the special verdict as follows:


1. If the plea is not guilty, and the facts prove the defendant guilty of the offense charged in the indictment or information, or of any other offense of which he could be convicted under that indictment or information, judgment must be given accordingly.  But if otherwise, judgment of acquittal must be given.


2. If the plea is a former conviction or acquittal or once in jeopardy of the same offense, the court must give judgment of acquittal or conviction, as the facts prove or fail to prove the former conviction or acquittal or jeopardy. 

PC 1156  If the jury do not, in a special verdict, pronounce affirmatively or negatively on the facts necessary to enable the court to give judgment, or if they find the evidence of facts merely, and not the conclusions of fact, from the evidence, as established to their satisfaction, the court shall direct the jury to retire and return another special verdict.  The court may explain to the jury the defect or insufficiency in the special verdict returned, and the form which the special verdict to be returned must take. 

PC 1157  Whenever a defendant is convicted of a crime or attempt to commit a crime which is distinguished into degrees, the jury, or the court if a jury trial is waived, must find the degree of the crime or attempted crime of which he is guilty.  Upon the failure of the jury or the court to so determine, the degree of the crime or attempted crime of which the defendant is guilty, shall be deemed to be of the lesser degree.

PC 1158  Whenever the fact of a previous conviction of another offense is charged in an accusatory pleading, and the defendant is found guilty of the offense with which he is charged, the jury, or the judge if a jury trial is waived, must unless the answer of the defendant admits such previous conviction, find whether or not he has suffered such previous conviction.  The verdict or finding upon the charge of previous conviction may be:  "We (or I) find the charge of previous conviction true" or "We (or I) find the charge of previous conviction not true," according as the jury or the judge find that the defendant has or has not suffered such conviction.  If more than one previous conviction is charged a separate finding must be made as to each.

PC 1159  The jury, or the judge if a jury trial is waived, may find the defendant guilty of any offense, the commission of which is necessarily included in that with which he is charged, or of an attempt to commit the offense.

PC 1160  On a charge against two or more defendants jointly, if the jury cannot agree upon a verdict as to all, they may render a verdict as to the defendant or defendants in regard to whom they do agree, on which a judgment must be entered accordingly, and the case as to the other may be tried again.


Where two or more offenses are charged in any accusatory pleading, if the jury cannot agree upon a verdict as to all of them, they may render a verdict as to the charge or charges upon which they do agree, and the charges on which they do not agree may be tried again.

PC 1161  When there is a verdict of conviction, in which it appears to the Court that the jury have mistaken the law, the Court may explain the reason for that opinion and direct the jury to reconsider their verdict, and if, after the reconsideration, they return the same verdict, it must be entered; but when there is a verdict of acquittal, the Court cannot require the jury to reconsider it.  If the jury render a verdict which is neither general nor special, the Court may direct them to reconsider it, and it cannot be recorded until it is rendered in some form from which it can be clearly understood that the intent of the jury is either to render a general verdict or to find the facts specially and to leave the judgment to the Court.

PC 1162  If the jury persist in finding an informal verdict, from which, however, it can be clearly understood that their intention is to find in favor of the defendant upon the issue, it must be entered in the terms in which it is found, and the Court must give judgment of acquittal.  But no judgment of conviction can be given unless the jury expressly find against the defendant upon the issue, or judgment is given against him on a special verdict.

PC 1163  When a verdict is rendered, and before it is recorded, the jury may be polled, at the request of either party, in which case they must be severally asked whether it is their verdict, and if any one answer in the negative, the jury must be sent out for further deliberation.

PC 1164  (a) When the verdict given is receivable by the court, the clerk shall record it in full upon the minutes, and if requested by any party shall read it  to the jury, and inquire of them whether it is their verdict.  If any juror disagrees, the fact shall be entered upon the minutes and the jury again sent out; but if no disagreement is expressed, the verdict is complete, and the jury shall, subject to subdivision (b), be discharged from the case.


(b) No jury shall be discharged until the court has verified on the record that the jury has either reached a verdict or has formally declared its inability to reach a verdict on all issues before it, including, but not limited to, the degree of the crime or crimes charged, and the truth of any alleged prior conviction whether in the same proceeding or in a bifurcated proceeding.

PC 1165  Where a general verdict is rendered or a finding by the court is made in favor of the defendant, except on a plea of not guilty by reason of insanity, a judgment of acquittal must be forthwith given.  If such judgment is given, or a judgment imposing a fine only, without imprisonment for nonpayment is given, and the defendant is not detained for any other legal cause, he must be discharged, if in custody, as soon as the judgment is given, except that where the acquittal is because of a variance between the pleading and the proof which may be obviated by a new accusatory pleading, the court may order his detention, to the end that a new accusatory pleading may be preferred, in the same manner and with like effect as provided in Section 1117.

PC 1166  If a general verdict is rendered against the defendant, or a special verdict is given, he or she must be remanded, if in custody, or if on bail he or she shall be committed to the proper officer of the county to await the judgment of the court upon the verdict, unless, upon considering the protection of the public, the seriousness of the offense charged and proven, the previous criminal record of the defendant, the probability of the defendant failing to appear for the judgment of the court upon the verdict, and public safety, the court concludes the evidence supports its decision to allow the defendant to remain out on bail.  When committed, his or her bail is exonerated, or if money is deposited instead of bail it must be refunded to the defendant or to the person or persons found by the court to have deposited said money on behalf of said defendant.

PC 1167  When a jury trial is waived, the judge or justice before whom the trial is had shall, at the conclusion thereof, announce his findings upon the issues of fact, which shall be in substantially the form prescribed for the general verdict of a jury and shall be entered upon the minutes.

PC 1259  Upon an appeal taken by the defendant, the appellate court may, without exception having been taken in the trial court, review any question of law involved in any ruling, order, instruction, or thing whatsoever said or done at the trial or prior to or after judgment, which thing was said or done after objection made in and considered by the lower court, and which affected the substantial rights of the defendant.  The appellate court may also review any instruction given, refused or modified, even though no objection was made thereto in the lower court, if the substantial rights of the defendant were affected thereby.

PC 1369 (f) in a jury trial, the court shall charge the jury, instructing them on all matters of law necessary for the rendering of a verdict. It shall be presumed that the defendant is mentally competent unless it is proved by a preponderance of the evidence that the defendant is mentally incompetent.  The verdict of the jury shall be unanimous.

PC 1376.  (a) As used in this section, "mentally retarded" means the condition of significantly subaverage general intellectual functioning existing concurrently with deficits in adaptive behavior and manifested before the age of 18.


(b) (1) In any case in which the prosecution seeks the death penalty, the defendant may, at a reasonable time prior to the commencement of trial, apply for an order directing that a mental retardation hearing be conducted. Upon the submission of a declaration by a qualified expert stating his or her opinion that the defendant is mentally retarded, the court shall order a hearing to determine whether the defendant is mentally retarded.  At the request of the defendant, the court shall conduct the hearing without a jury prior to the commencement of the trial.  The defendant's request for a court hearing prior to trial shall constitute a waiver of a jury hearing on the issue of mental retardation.  If the defendant does not request a court hearing, the court shall order a jury hearing to determine if the defendant is mentally retarded.  The jury hearing on mental retardation shall occur at the conclusion of the phase of the trial in which the jury has found the defendant guilty with a finding that one or more of the special circumstances enumerated in Section 190.2 are true.  Except as provided in paragraph (3), the same jury shall make a finding that the defendant is mentally retarded, or that the defendant is not mentally retarded.    


(2) For the purposes of the procedures set forth in this section, the court or jury shall decide only the question of the defendant's mental retardation.  The defendant shall present evidence in support of the claim that he or she is mentally retarded.  The prosecution shall present its case regarding the issue of whether the defendant is mentally retarded.  Each party may offer rebuttal evidence.  The court, for good cause in furtherance of justice, may permit either party to reopen its case to present evidence in support of or opposition to the claim of retardation.  Nothing in this section shall prohibit the court from making orders reasonably necessary to ensure the production of evidence sufficient to determine whether or not the defendant is mentally retarded, including, but not limited to, the appointment of, and examination of the defendant by, qualified experts.  No statement made by the defendant during an examination ordered by the court shall be admissible in the trial on the defendant's guilt.


(3) At the close of evidence, the prosecution shall make its final argument, and the defendant shall conclude with his or her final argument.  The burden of proof shall be on the defense to prove by a preponderance of the evidence that the defendant is mentally retarded.  The jury shall return a verdict that either the defendant is mentally retarded or the defendant is not mentally retarded.  The verdict of the jury shall be unanimous.  In any case in which the jury has been unable to reach a unanimous verdict that the defendant is mentally retarded, and does not reach a unanimous verdict that the defendant is not mentally retarded, the court shall dismiss the jury and order a new jury impaneled to try the issue of mental retardation.  The issue of guilt shall not be tried by the new jury.


(c) In the event the hearing is conducted before the court prior to the commencement of the trial, the following shall apply:


(1) If the court finds that the defendant is mentally retarded, the court shall preclude the death penalty and the criminal trial thereafter shall proceed as in any other case in which a sentence of death is not sought by the prosecution.  If the defendant is found guilty of murder in the first degree, with a finding that one or more of the special circumstances enumerated in Section 190.2 are true, the court shall sentence the defendant to confinement in the state prison for life without the possibility of parole.  The jury shall not be informed of the prior proceedings or the findings concerning the defendant's claim of mental retardation.


(2) If the court finds that the defendant is not mentally retarded, the trial court shall proceed as in any other case in which a sentence of death is sought by the prosecution.  The jury shall not be informed of the prior proceedings or the findings concerning the defendant's claim of mental retardation.


(d) In the event the hearing is conducted before the jury after the defendant is found guilty with a finding that one or more of the special circumstances enumerated in Section 190.2 are true, the following shall apply:


(1) If the jury finds that the defendant is mentally retarded, the court shall preclude the death penalty and shall sentence the defendant to confinement in the state prison for life without the possibility of parole.


(2) If the jury finds that the defendant is not mentally retarded, the trial shall proceed as in any other case in which a sentence of death is sought by the prosecution.


(e) In any case in which the defendant has not requested a court hearing as provided in subdivision (b), and has entered a plea of not guilty by reason of insanity under Sections 190.4 and 1026, the hearing on mental retardation shall occur at the conclusion of the sanity trial if the defendant is found sane.

PC 1469  Upon appeal by the people the reviewing court may review any question of law involved in any ruling affecting the judgment or order appealed from, without exception having been taken in the trial court.  Upon an appeal by a defendant the court may, without exception having been taken in the trial court, review any question of law involved in any ruling, order, instruction, or thing whatsoever said or done at the trial or prior to or after judgment, which thing was said or done after objection made in and considered by the trial court and which affected the substantial rights of the defendant.  The court may also review any instruction given, refused or modified, even though no objection was made thereto in the trial court if the substantial rights of the defendant were affected thereby.  The reviewing court may reverse, affirm or modify the judgment or order appealed from, and may set aside, affirm or modify any or all of the proceedings subsequent to, or dependent upon, such judgment or order, and may, if proper, order a new trial.  If a new trial is ordered upon appeal, it must be had in the court from which the appeal is taken. 

B.
California Rules Of Court Relevant To Jury Instructions [Through 1/1/2007] 

Rule 2.1031  Juror Note-Taking.  Judicial Council Comment: Several cautionary jury instructions address jurors’ note-taking during trial and use of notes in deliberations. (See CACI Nos. 102, 5010 and CALCRIM Nos. 102, 202.) [Rule 2.1031 adopted effective January 1, 2007.]

Rule 2.1032  Juror Notebooks In Complex Civil Cases.  A trial judge should encourage counsel in complex civil cases to include key documents, exhibits, and other appropriate materials in notebooks for use by jurors during trial to assist them in performing their duties. [Rule 2.1032 adopted effective January 1, 2007.]
Comment 

While this rule is intended to apply to complex civil cases, there may be other types of civil cases in which notebooks may be appropriate or useful. Resources, including guidelines for use and recommended notebook contents, are available in Bench Handbook: Jury Management (CJER, rev. 2006, p. 59). 

Rule 2.1035  Preinstruction 

Immediately after the jury is sworn, the trial judge may, in his or her discretion, preinstruct the jury concerning the elements of the charges or claims, its duties, its conduct, the order of proceedings, the procedure for submitting written questions for witnesses as set forth in rule 2.1033 if questions are allowed, and the legal principles that will govern the proceeding. [Rule 2.1035 adopted effective January 1, 2007.]

ALERT: This rule conflicts with PC 1222 which makes preinstruction mandatory.  (But see FORECITE PG I(H)(8) [statutes take precedence over Rules of Court].)

Rule 2.1036  Assisting The Jury At Impasse 

[CAVEAT: See FORECITE PG IX(J)(15).]
(a) Determination 

After a jury reports that it has reached an impasse in its deliberations, the trial judge may, in the presence of counsel, advise the jury of its duty to decide the case based on the evidence while keeping an open mind and talking about the evidence with each other. The judge should ask the jury if it has specific concerns which, if resolved, might assist the jury in reaching a verdict. 

(b) Possible further action 

If the trial judge determines that further action might assist the jury in reaching a verdict, the judge may: 


(1) Give additional instructions; 


(2) Clarify previous instructions; 


(3) Permit attorneys to make additional closing arguments; or 


(4) Employ any combination of these measures. [Rule 2.1036 adopted effective January 1, 2007.] 


ALERT: These rules may conflict with established law regarding juror deadlock.  (See FORECITE PG IX(J).)  In that case, the Rule cannot supersede the law.  (See PG I(H)(8).)
Comment 

See Judicial Council CACI No. 5013 and Judicial Council CALCRIM No. 3550. 

Rule 2.1050 Judicial Council Jury Instructions [Former Rule 855]
(a) Purpose 

The California jury instructions approved by the Judicial Council are the official instructions for use in the state of California. The goal of these instructions is to improve the quality of jury decision making by providing standardized instructions that accurately state the law in a way that is understandable to the average juror. 

(b) Accuracy 

The Judicial Council endorses these instructions for use and makes every effort to ensure that they accurately state existing law. The articulation and interpretation of California law, however, remains within the purview of the Legislature and the courts of review. 

(c) Public access 

The Administrative Office of the Courts must provide copies and updates of the approved jury instructions to the public on the California Courts Web site. The Administrative Office of the Courts may contract with an official publisher to publish the instructions in both paper and electronic formats. The Judicial Council intends that the instructions be freely available for use and reproduction by parties, attorneys, and the public, except as limited by this subdivision. The Administrative Office of the Courts may take steps necessary to ensure that publication of the instructions by commercial publishers does not occur without its permission, including, without limitation, ensuring that commercial publishers accurately publish the Judicial Council’s instructions, accurately credit the Judicial Council as the source of the instructions, and do not claim copyright of the instructions. The Administrative Office of the Courts may require commercial publishers to pay fees or royalties in exchange for permission to publish the instructions. As used in this rule, “commercial publishers” means entities that publish works for sale, whether for profit or otherwise.  (Subd (c) amended effective January 1, 2007; previously amended effective August 26, 2005.) 

(d) Updating And Amendments 

The Judicial Council instructions will be regularly updated and maintained through its advisory committees on jury instructions. Amendments to these instructions will be circulated for public comment before publication. Trial judges and attorneys may submit for the advisory committees’ consideration suggestions for improving or modifying these instructions or creating new instructions, with an explanation of why the change is proposed. Suggestions should be sent to the Administrative Office of the Courts, Office of the General Counsel. 

(e) Use Of Instructions 

Use of the Judicial Council instructions is strongly encouraged. If the latest edition of the jury instructions approved by the Judicial Council contains an instruction applicable to a case and the trial judge determines that the jury should be instructed on the subject, it is recommended that the judge use the Judicial Council instruction unless he or she finds that a different instruction would more accurately state the law and be understood by jurors. Whenever the latest edition of the Judicial Council jury instructions does not contain an instruction on a subject on which the trial judge determines that the jury should be instructed, or when a Judicial Council instruction cannot be modified to submit the issue properly, the instruction given on that subject should be accurate, brief, understandable, impartial, and free from argument.  (Subd (e) amended effective August 26, 2005.) 

[Rule 2.1050 amended and renumbered effective January 1, 2007; adopted as rule 855 effective September 1, 2003; previously amended effective August 26, 2005.]
Rule 2.1055 Proposed Jury Instructions [Former Rule 229]

(a) Application 

(1) This rule applies to proposed jury instructions that a party submits to the court, including: 

(A) “Approved jury instructions,” meaning jury instructions approved by the Judicial Council of California; and 

(B) “Special jury instructions,” meaning instructions from other sources, those specially prepared by the party, or approved instructions that have been substantially modified by the party. 

(2) This rule does not apply to the form or format of the instructions presented to the jury, which is a matter left to the discretion of the court. (Subd (a) amended effective August 26, 2005; previously amended effective January 1, 2003, and January 1, 2004.) 

(b) Form And Format Of Proposed Instructions 

(1) All proposed instructions must be submitted to the court in the form and format prescribed for papers in the rules in division 2 of this title. 

(2) Each set of proposed jury instructions must have a cover page, containing the caption of the case and stating the name of the party proposing the instructions, and an index listing all the proposed instructions. 

(3) In the index, approved jury instructions must be identified by their reference numbers and special jury instructions must be numbered consecutively. The index must contain a checklist that the court may use to indicate whether the instruction was: 

(A) Given as proposed; 

(B) Given as modified; 

(C) Refused; or 

(D) Withdrawn. 

(4) Each set of proposed jury instructions must be bound loosely.   (Subd (b) amended effective January 1, 2007; previously amended effective July 1, 1988, January 1, 2003, and January 1, 2004.) 

(c) Format Of Each Proposed Instruction 

Each proposed instruction must: 

(1) Be on a separate page or pages; 

(2) Include the instruction number and title of the instruction at the top of the first page of the instruction; and 

(3) Be prepared without any blank lines or unused bracketed portions, so that it can be read directly to the jury. (Subd (c) amended effective January 1, 2004; previously amended effective July 1, 1988, April 1, 1962, and January 1, 2003.) 

(d) Citation Of Authorities 

For each special instruction, a citation of authorities that support the instruction must be included at the bottom of the page. No citation is required for approved instructions.  (Subd (d) adopted effective January 1, 2004.) 

(e) Form And Format Are Exclusive 

No local court form or rule for the filing or submission of proposed jury instructions may require that the instructions be submitted in any manner other than as prescribed by this rule.  (Subd (e) adopted effective January 1, 2004.) 

[Rule 2.1055 amended and renumbered effective January 1, 2007; adopted as rule 229 effective January 1, 1949; previously amended effective April 1, 1962, July 1, 1988, January 1, 2003, January 1, 2004, and August 26, 2005.] 

Advisory Committee Comment 

This rule does not preclude a judge from requiring the parties in an individual case to transmit the jury instructions to the court electronically. 

Rule 2.1058 Use Of Gender-neutral Language In Jury Instructions [Former Rule 989]

All instructions submitted to the jury must be written in gender-neutral language. If standard jury instructions (CALCRIM and CACI) are to be submitted to the jury, the court or, at the court’s request, counsel must recast the instructions as necessary to ensure that gender-neutral language is used in each instruction. [Rule 2.1058 amended and renumbered effective January 1, 2007; adopted as rule 989 effective January 1, 1991.] 
Rule 4.130  Mental Competency Proceedings (Rule 4.130 adopted effective January 1, 2007. )

Advisory Committee Comment re: “Burden Of Proof” –  Should both parties decline to present evidence of defendant’s mental incompetency, the court may do so. In those cases, the court is not to instruct the jury that a party has the burden of proof. “Rather, the proper approach would be to instruct the jury on the legal standard they are to apply to the evidence before them without allocating the burden of proof to one party or the other.” (People v. Sherik (1991) 229 CA3d 444, 459–460.) 

Rule 8.320  Normal Record; Exhibits [Former Rule 31]
(b) Clerk’s Transcript 

The clerk’s transcript must contain: . . .

(4) All instructions submitted in writing, each one indicating the party requesting it; 

(Subd (b) amended effective January 1, 2007; previously amended effective January 1, 2005.)

(c) Reporter’s Transcript 

The reporter’s transcript must contain: . . .

(4) All instructions given orally; 

(Subd (c) amended effective January 1, 2007.) 
Rule 8.610  Contents And Form Of The Record [Former Rule 34.1]

(a) Contents of the record 

(1) The record must include a clerk’s transcript containing: 

(D) All instructions submitted in writing, each one indicating the party requesting it; 

(2) The record must include a reporter’s transcript containing: 

(F) All instructions given orally; 

(Subd (a) amended effective January 1, 2007.) 
Rule 8.783  Record On Appeal [Former Rule 183]

(a) The record on an appeal to a Superior Court from a municipal or an inferior court in a criminal case shall consist of the following items, or so many thereof as may exist in the particular case: 
(3) All written instructions given, or requested and refused; 
(11) All exhibits, instructions, orders, affidavits, papers and documents properly referred to and identified in such statement or transcript, as provided in rule 8.784;

(Rule 8.783 amended and renumbered effective January 1, 2007; adopted as rule 183; previously amended effective January 6, 1947, and July 1, 1971.) 
Rule  8.784  Statement Or Transcript  [Former Rule 184]

(c) It shall not be necessary in any such statement or transcript to copy any exhibit, instruction, order, affidavit, paper or document on file with the trial court, but the same may be merely referred to by any designation sufficient to identify it. If any point is to be made on appeal as to the giving, refusal or modification of instructions, it shall be necessary to show by said statement or transcript whether any oral instructions were given and, if so, what they were, and by whom requested, and if the written instructions included in the record under rule 8.783 do not show by whom requested, or what modifications were made in instructions given as modified, these facts shall be set forth in the statement.  (Subd (c) amended effective January 1, 2007.)  

[Rule 8.784 amended and renumbered effective January 1, 2007; adopted as rule 184; previously amended effective July 31, 1938, January 6, 1947, and July 1, 1980.]

JUDICIAL ADMINISTRATION RULES 
Rule 10.13 Rules And Projects Committee [Former Rule 6.13; 25.3]
(d) Jury Instructions 

The committee must establish and maintain a process for obtaining public comment on the jury instructions approved by the Judicial Council, and must assist the council in making informed decisions about jury instructions by making recommendations to the council on whether to approve proposed new or modified instructions submitted by the advisory committees on jury instructions.   (Subd (d) amended effective January 1, 2007; adopted effective September 1, 2003.) 

[Rule 10.13 amended and renumbered effective January 1, 2007; adopted as rule 6.13 effective January 1, 1999; previously amended effective September 1, 2003.]

Rule 10.59  Advisory Committee On Criminal Jury Instructions [Former Rule 6.59] 

(a) Area of focus 

The committee regularly reviews case law and statutes affecting jury instructions and makes recommendations to the Judicial Council for updating, amending, and adding topics to the council’s criminal jury instructions. 

(b) Membership 

The committee must include at least one member from each of the following categories, and a majority of the members must be judges: 

(1) Appellate court justice; 

(2) Trial court judge; 

(3) Lawyer whose primary area of practice is criminal defense; 

(4) Deputy district attorney or other attorney who represents the People of the State of California in criminal matters; and 

(5) Law professor whose primary area of expertise is criminal law. 

[Rule 10.59 renumbered effective January 1, 2007; adopted as rule 6.59 effective July 1, 2005.] 
Standard 4.30  Examination Of Prospective Jurors In Criminal Cases.  (See (b) Examination Of Jurors). [Formerly Standard 8.5] (Subd (b) amended effective January 1, 2007; adopted as subd (c) effective July 1, 1974; amended and relettered effective June 6, 1990; previously amended effective January 1, 1997, January 1, 2004, and January 1, 2006.) 

[This replaces the previous entry:]

CHK V 

PC 1122(a) Checklist re: Preinstruction (See also, CJ 0.50, CC 101) 

PC 1122(a) requires preinstruction of the jury upon its “basic functions, duties and conduct.”  (Compare California Rules of Court, Rule 2.1035 [in judge’s discretion]; but see FORECITE PG I(H)(8) [statutes take precedence over Rules of Court].)  The instruction must include, “among other matters,” admonitions to not converse, to avoid publicity about the case, to not view the scene and to not receive payment for information concerning the trial.


The following checklist compiles examples of suggested instructions which may be necessary to comply with PC 1122(a) and PC 1122(b). 


CAVEAT:  Other instructions not included in this checklist may be appropriate depending on the circumstances.  (See Devitt, et al., Fed. Jury Prac. & Instr. (1992), § 10.01, pp. 260-81 for examples of other preliminary instructions.) 

1.
Introduction and Definition of Terms.  (See CJ 0.50 and CJ 1.00; CC 101; FORECITE F 1.00c.)

2.
Duty to Presume Defendant Not Guilty.  (See FORECITE F 1.00d; F 103.1 Inst 5.) 

3.
Order of Trial.  (See FORECITE F 1.00e; CC 100.) 

4.
Duty to Keep An Open Mind.  (See FORECITE F 1.00f; CC 101.10 Inst 1; PC 1122(b).) 

5.
Duty Not To Converse.  (See CJ 0.50 and CJ 1.03; FORECITE F 1.03c.)

6.
Duty Re: Statements of Counsel, Evidence Stricken, Instructions of Questioning, Judicial Notice, Stipulated Facts.  (See CJ 0.50 and CJ 1.02; FORECITE F 1.02a et seq.; F 104.1 et seq.) 

7.
Trial Publicity.  (See CJ 1.03; FORECITE F 1.03b.)

8.
No Independent Investigation Or View of the Scene.  (See CJ 1.03.)

9.
Duty to Report Juror Misconduct or Personal knowledge of Fact in Controversy.  (See FORECITE F 1.03a.)

10.
Duty Not to Receive Payment for Information About the Trial.  (See FORECITE F 1.00g.)

11.
Note Taking.  (See CJ 0.50 and CJ 1.05, FORECITE F 0.50a, F 1.05a, F 1.05c and F 102 et seq.)

12.
Juror’s Right to Readback of Testimony, Written Instructions, Etc.  (See FORECITE F 17.50a.)

13.
Juror Submission of Questions Regarding Testimony.  (See FORECITE F 1.00a, F 106 et seq.)

14.
Juror Duty Not to Impair Faculties with Alcohol.  (See FORECITE F 1.00 n2; F 101 Inst 4.)


[This replaces the previous entry:]

LIO II(E)(1) Time-Barred Lesser Offenses.

Right To Instruction. Cowan v. Superior Court (96) 14 C4th 367, 376 abrogated long-settled precedent emanating from People v. McGee (34) 1 C2d 611 and held that a defendant may plead guilty to a lesser included offense that is time-barred by the statute of limitations or may request jury instructions on a time-barred lesser included or a lesser related offense, when the greater offense is not time-barred and the defendant expressly waives the statute of limitations. (See also People v. Williams (99) 21 C4th 335, 337-38 [defendant may expressly waive statute of limitations as to time-barred charge]; People v. Overman (2005) 126 CA4th 1344, 1358 [the court erroneously refused request to instruct on time-barred LIO]; People v. Jensen (2003) 114 CA4th 224, 244 [defendant may expressly waive time-barred charge].)


Whether The Claim Is Forfeited When The Defendant Requested Or Acquiesced In Instructing On The Time-Barred Lessor.  People v. Williams (99) 21 C4th 335 held that "when the charging document indicates on its face that the action is time-barred, a person convicted of a charged offense may raise the statute of limitations at any time." (Id. at p. 341; see also People v. Beasley (2003) 105 CA4th 1078 [defendant who did not request lesser-included instructions could contend for first time on appeal that LIO conviction was time-barred].) As the Beasley court observed: “To hold that Beasley forfeited his statute of limitations defense with respect to the misdemeanor assault counts in issue would contravene the long-standing principle, which [Williams] expressly declined to overrule, that a defendant may not inadvertently forfeit the statute of limitations.” (People v. Beasley, 105 CA4th at 1090.)


However, the cases have recognized two ways in which a time-barred lesser claim may be forfeited. 


First, it has been suggested that the claim may be forfeited if the defendant expressly requested or acquiesced in the lesser instruction. (See People v. Stanfill (99) 76 CA4th 1137, 1150 ["[A] defendant forfeits the right to complain on appeal of conviction of a time-barred lesser included offense where the charged offense was not time-barred and the defendant either requested or acquiesced in the giving of instructions on the lesser offense"]; but see Cowan v. Superior Court (1996) 14 C4th 367, 372 [defendant may expressly waive his right not to be convicted of a time barred crime] and People v. Walker (1991) 54 C4th 1013, 1025 [waiver of statutory right must be knowing and intelligent].) 


Second, the claim may be forfeited if the charging documents allege that the action is timely and the defense fails to litigate that allegation below. (See [NF] People v. Thomas (1/18/2007, A111109) 2007 Cal. App. LEXIS 58 [where charging documents alleged that statute of limitations had been extended the defense was obligated to litigate that issue at trial and failure to do so forfeited the time-barred lesser included claim].)


RESEARCH NOTES:  See Annotation, Time-barred:  Instructions as to conviction of lesser offense, against which statute of limitations has run, where statute has not run against offense with which defendant is charged, 47 ALR2d 887 and Later Case Service.


LIO V(D) Conviction Of Lesser Offense – Impact On Greater Offense  [This replaces the existing entry:]


As articulated by the Supreme Court in North Carolina v. Pearce (1969) 395 US 711, 717 [23 LEd2d 656; 89 SCt 2072, 2076], the constitutional prohibition against double jeopardy "consist[s] of three separate constitutional protections. It protects against a second prosecution for the same offense after acquittal. It protects against a second prosecution for the same offense after conviction. And it protects against multiple punishments for the same offense." (Fns. omitted.)


An acquittal barring a second prosecution may be either express or implied by a conviction on a lesser included offense when the jury was given the opportunity to return a verdict on the greater offense. (Green v. United States (1957) 355 US 184, 190-191 [2 LEd2d 199; 78 SCt 221].) Under the "implied acquittal" doctrine, a guilty verdict on a lesser included offense represents "an implied acquittal of the greater offense of which the jury could have convicted the defendant." (Stone v. Superior Court (1982) 31 C3d 503, 511, fn. omitted; see also People v. Fields (1996) 13 C4th 289, 299.)


The applicable definition of "necessarily included offenses" for purposes of double jeopardy law "is simply that where an offense cannot be committed without necessarily committing another offense, the latter is a necessarily included offense. [Citation.]" (People v. Greer (1947) 30 C2d 589, 596, fn. omitted.) This is commonly referred to as the "elements" test, which is met when all the elements of the lesser offense are included in the elements of the greater offense. (People v. Lopez (1998) 19 C4th 282, 288-289.) Under this test, which compares the statutory language, an offense is necessarily included if the crimes are defined in such a way as to make it impossible to commit the greater offense without also committing the lesser. (People v. Greer, supra, 30 C2d at p. 597.)


In the double jeopardy context, it does not matter whether or not the crimes are lesser included offenses under the accusatory pleading test.  The appropriate yardstick is the elements test based on statutory comparison of the crimes. (See United States v. Dixon (1993) 509 US 688, 703-712 [125 LEd2d 556; 113 SCt 2849, 2859-2864]; People v. Scott (2000) 83 CA4th 784, 796; People v. Scheidt (1991) 231 CA3d 162, 165-166, 170.)


"Protection against double jeopardy is also embodied in article I, section 15 of the California Constitution, which declares that '[p]ersons may not twice be put in jeopardy for the same offense.' ... [T]he California Constitution is a document of independent force and effect that may be interpreted in a manner more protective of defendants' rights than that extended by the federal Constitution, as construed by the United States Supreme Court. [Citations.]" (People v. Fields (1996) 13 C4th 289, 297-298.)  PC 1023 "implements the protections of the state constitutional prohibition against double jeopardy, and, more specifically, the doctrine of included offenses. [Citations.]" (Id. at pp. 305-306.)


PC 1023 provides: "When the defendant is convicted or acquitted or has been once placed in jeopardy upon an accusatory pleading, the conviction, acquittal, or jeopardy is a bar to another prosecution for the offense charged in such accusatory pleading, or for an attempt to commit the same, or for an offense necessarily included therein, of which he might have been convicted under that accusatory pleading." "Under Penal Code section 1023, as construed in People v. Greer (1947) 30 C2d 589, 596-597, when an accused is convicted of a lesser included offense, the conviction bars a subsequent prosecution for the greater offense." (People v. Fields, supra, 13 C4th at p. 296, fn. omitted.) This rule applies even where the jury deadlocks on the greater offense and its verdict of guilty on the lesser included offense does not imply intent to acquit the accused of the greater offense. (Id. at pp. 295-296, 305-307.)


In People v. Fields, supra, 13 C4th 289, even though the doctrine of implied acquittal was inapplicable to the greater offense – due to juror deadlock – the California Supreme Court concluded: "[N]otwithstanding the jury's deadlock on the greater offense, defendant could not be subjected to retrial on that charge. As we explain, once the verdict of guilty on the lesser included offense was received by the trial court and recorded, and the jury was discharged, defendant stood convicted of the lesser included offense within the meaning of section 1023. Pursuant to that statute, when an accused is convicted of a lesser included offense, the conviction bars a subsequent prosecution for the greater offense. (People v. Greer (1947) 30 C2d 589, 596-597.)" (Id. at p. 305.) The court declared that "once a conviction on the lesser offense has been obtained, '"to [later] convict of the greater would be to convict twice of the lesser."' [Citations.]" (Id. at p. 306; see also [NF] Porter v. Superior Court (3/20/2007, H029884) 2007 Cal. App. LEXIS 395, *29-32.)  


LIO V(E) Granting Of New Trial On Lesser Precludes Retrial of Greater

Even if the trial court's limited grant of a new trial is not an implied acquittal (see LIO V(F), California's constitutional protection against double jeopardy as implemented by PC 1023 bars further prosecution of the greater offenses. (See LIO V(D); see also Apprendi v. New Jersey, supra, 530 U.S. at p. 494, fn. 19).


LIO V(F) Impact Of A New Trial Order On Double Jeopardy

"In considering a motion for a new trial made on the ground of insufficiency of the evidence to support the verdict, the trial court independently weighs the evidence, in effect acting as a '13th juror.' If the trial court, sitting as a '13th juror,' would have decided the case differently from the other 12 jurors and grants the motion for a new trial, there is no double jeopardy bar to retrial. (People v. Veitch (1982) 128 CA3d 460, 467-468.)" (People v. Lagunas (1994) 8 C4th 1030, 1038, fn. 6; see also [NF] Porter v. Superior Court (3/20/2007, H029884) 2007 Cal. App. LEXIS 395.)

"Double jeopardy does bar retrial, however, when a court, using the 'substantial evidence' test, determines as a matter of law that the prosecution failed to prove its case. (Hudson v. Louisiana (1981) 450 US 40, 44 [67 LEd2d 30, 34; 101 SCt 970, 972]; People v. Trevino (1985) 39 C3d 667, 694-695 [ ... ].) "In California, if a criminal defendant in a jury trial wishes to challenge the legal sufficiency of the evidence in the trial court, he must move for a judgment of acquittal under section 1118.1. Such a judgment is a bar to any other prosecution for the same offense. (PC 1118.2.)" (People v. Veitch, supra, 128 CA3d at  466.)


LIO VI(B) (LIO CHK) LESSER INCLUDED CHECKLIST

PC 118 - Perjury 


OFFENSES INCLUDED


c.
An unexecuted deposition containing false statements can provide the basis for a prosecution for attempted perjury.  (People v. Post (2001) 94 CA4th 467, 480-83; California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.66.)

PC 209.5 - Kidnapping During The Commission Of A Carjacking [Replace only these two items:]

OFFENSES INCLUDED


a.
The crime of carjacking (PC 215) is a necessarily lesser included offense within the crime of kidnapping to facilitate carjacking  (PC 209.5).  (People v. Contreras (97) 55 CA4th 760; People v. Navarro (2006) 40 C4th 668, 695.)


c.
Kidnapping (PC 207).(People v. Navarro (2006) 40 C4th 668, 695.)

PC 261(a)(2)/PC 664—Attempted Forcible Rape

OFFENSES NOT INCLUDED: 


a.
Assault with intent to commit rape (PC 220). (People v. Vasquez REV GTD/DISD/DEPUB (2006) 136 CA4th 898.)

PC 288(c)(1) - Lewd Or Lascivious Acts Involving Children

OFFENSES INCLUDED


a.
Attempt (PC 663, PC 288). (California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.75.)


b.
Simple Assault (PC 240).  (California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.75.)


c.
Battery (PC 242). [NF] People v. Thomas (1/18/2007, A111109) 2007 Cal. App. LEXIS 58: Trial court erred in not instructing sua sponte on battery as a lesser included (LIO) of lewd acts charged under PC 288(c)(1). (Compare People v. Santos (90) 222 CA3d 723, 739 [battery is not a lesser included offense of lewd acts, but the issue in Santos was whether battery was a lesser related offense in the facts of that case].)


OFFENSES NOT INCLUDED


a.
Contributing to the delinquency of a minor is not a lesser included offense of lewd and lascivious conduct (PC 288).  (People v. Vincze (1992) 8 CA4th 1159, 1162; California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.75.)

PC 288.2(a), (b) - Harmful Matter Sent With Intent To Seduce Minor 

OFFENSES INCLUDED


c.
PC 313(a) (distribution of harmful matter to minor) is lesser included offense of PC 288.2(b).  (People v. Jensen (2003) 114 CA4th 224, 243-45; California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.74.)

PC 496(a) - Receiving Stolen Property [NOTE: If the defendant is charged with a theft crime, the court must give a sua sponte instruction that the jury cannot convict the defendant of both theft of the property and receiving the same property as stolen property (People v. Garza (2005) 35 C4th 866;  California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.69.)

PC 518-523 - Extortion

OFFENSES INCLUDED


a.
Attempted extortion (PC 524).  (California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) §2.39.)

PC 594(a), (b)(1) - Felony Vandalism

OFFENSES INCLUDED


a.
Misdemeanor vandalism (PC 594(a), (b)(2). (California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) §2.88.)

PC 653f, PC 653j - Solicitation To Commit Felony

OFFENSES INCLUDED


a.
Attempted, but incomplete, solicitation of murder.  (People v. Saephanh (2000) 80 CA4th 451, 461; California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) §2.82.)


CALJIC

F 0.25 n13 Opening Argument Before Voir Dire

See California Rules of Court, Rule 2.1034.


F 1.00 n5  Pretrial Instruction Re Jury’s Duty (PC 1122(a)); CRC Rule 2.1035. [This replaces the previous title and entry:] 


PC 1122(a) requires preinstruction of the jury upon its “basic functions, duties and conduct.”  (See also People v. Carter (2003) 20 C4th 1166, 1199.)   The instruction must include, “among other matters,” admonitions to not converse, to avoid publicity about the case, to not view the scene and to not receive payment for information concerning the trial.  (See FORECITE CHK V for examples; see also FORECITE F 1.00c, FORECITE F 1.00d, FORECITE F 1.00e, FORECITE F 1.00f, FORECITE F 1.00g, FORECITE F 1.00h, and FORECITE F 1.03c.)


Effective January 1, 2007 California Rules of Court, Rule 2.1035 was approved by the Judicial Council.  This rule states that the judge “may, in his or her discretion, preinstruct the jury concerning the elements of the charges or claims, its duties, its conduct, the order of proceedings, the procedure for submitting written questions for witnesses as set forth in rule 2.1033 if questions are allowed, and the legal principles that will govern the proceeding.”


But see FORECITE PG I(H)(8) [statutes take precedence over Rules of Court].


F 1.00 n7  Questions By Jurors: Whether Judge Or Attorney Should State The Question. [Add to end of entry:]

See also California Rules of Court, Rule 2.1033.  But see FORECITE F 106 Note 2.

F 1.00 n12 Questions By Jurors: Additional Safeguards Not Referred To In Rule 2.1033


See F 106 Note 2. 


F 1.00a  Respective Duties Of Judge And Jury: Questions By Jurors [This replaces the previous entry:]

*To be added at end of CJ 1.00: 

However, this admonition does not preclude you from proposing questions to be asked of the witnesses provided you follow the proper procedures in doing so.  Please withhold any questions until after a witness has completed his or her testimony.  Do not interrupt the examination of a witness in order to ask a question.  When a witness has finished his or her testimony then, if there is some substantial question in your mind, you may address inquiry to the court.  Please do not address either the witness or any lawyer, but confine your inquiry to the court. 

On the other hand, if you have difficulty in hearing a witness or a lawyer, please raise your hand immediately and the court will take corrective action. 

Points and Authorities


In California, jurors should be afforded the opportunity to ask questions of the witnesses subject to the discretion and approval of the trial court.  (People v. McAlister (85) 167 CA3d 633, 644; see also California Rules of Court, Rule 2.1033 .)  This instruction, which is patterned after the standard federal instruction (Devitt, et al., Fed. Jury Prac. & Inst. (1992) § 10.06) informs the jury of the option of proposing questions to the witnesses while at the same time assuring that any such inquiry is orderly and subject to the review and approval of the trial court. 


This procedure was held to be correct in People v. Cummings (93) 4 C4th 1233, 1306.  The Cummings court concluded that the “practice of direct jury questioning of witnesses should not be permitted.  The danger of irrelevant and improper questions is high, and were counsel to object, the potential for prejudice is apparent.”  (Ibid; see also, State (Montana) v. Graves (95) 907 P2d 963, 967 [holding that the following five “minimum safeguards” should be followed: “(1) the question should be factual, not adversarial or argumentative, and should only be allowed to clarify information already presented; (2) the question should be submitted to the court in writing; (3) counsel should be given an opportunity to object to the questions outside of the presence of the jury; (4) the trial judge should read the questions to the witness; and (5) counsel should be allowed to ask follow-up questions”].) 


CAVEAT 1:  In Cummings, the defense attorney objected to questioning by the jury presumably because it was strategically unfavorable to the defendant to have the jurors submit questions.  Obviously, if counsel has made such a determination, any instruction alerting the jurors to their right to submit questions should not be requested.


CAVEAT 2: California Rules of Court, Rule 2.1033 fails to require all the safeguards approved in Cummings.

See also California Rules of Court, Rule 2.1033.  But see FORECITE F 106 Note 2.

ALTERNATIVE FORM
Generally only the lawyers and I ask questions of witnesses.  If you feel that an important question has not been asked, you may put the question in writing and have it handed to me.  I will then decide if the question should be asked.  If it is, I will ask the question of the witness. 
Points and Authorities


Adaptation of Fed. Jud. Ctr., Pattern Crim. Jury Instructions (1988), Instr. # 2, p. 7. 

RESEARCH NOTES 

See Annotation, Court’s witnesses (other than expert) in state criminal prosecution, 16 ALR4th 352 and Later Case Service.


[This replaces the title and first paragraph of the Points and Authorities:]

F 1.00c 

Pretrial Introduction And Definitions 
(PC 1122(a); CRC Rule 2.1035; CJ 1.00)

Points and Authorities


PC 1122(a) requires general instruction, prior to the opening statements, concerning the jury’s “basic functions, duties, and conduct.” (See People v. Carter (2003) 30 C4th 1166, 1199 [failure to admonish per PC 1122 was error]; compare California Rules of Court, Rule 2.1035 [preinstruction is discretionary]; but see FORECITE PG I(H)(8) [statutes take precedence over Rules of Court].) The above instruction provides needed context and explanation of legal terms so that subsequent pretrial instructions on the jury’s functions, duties and conduct will be more fully understood by the jury.  (See FORECITE CHK V for examples of instructions which may be required by PC 1122(a).  The above instruction is taken from Devitt, et al., Fed. Jury Prac. & Instr. (1992) § 10.01, p. 253-54 and CJ 1.02.)


F 1.00d  Pretrial Instruction Re: Charges And Burden Of Proof [This replaces the first sentence of the Points and Authorities only:]


PC 1122(a) requires that, before the opening statements of counsel, the court shall instruct the jury generally concerning its basic functions, duties, and conduct.  (See also People v. Carter (2003) 30 C4th 1166, 1199; compare California Rules of Court, Rule 2.1035 [preinstruction is discretionary]; but see FORECITE PG I(H)(8) [statutes take precedence over Rules of Court].)  


[This replaces the previous entry:]

F 1.05 n2  Juror Note Taking:  Required Upon Request 


Regardless of whether the trial court has a sua sponte duty to give CJ 1.05 on note taking, it is error to fail to give the instruction upon request.  (People v. Pitts (90) 223 CA3d 606, 879-80  [273 CR 757]; see also People v. Morris (91) 53 C3d 152, 214-15 [279 CR 720] [better practice to give CJ 1.05 but no sua sponte duty].)


But see FORECITE F 1.05 n6; F 102 Note 4.


[This replaces the previous entry:]

F 1.05 n5  Court Must Inform Jury It May Request Readback Of Testimony.  


“In order to implement a jury’s right to be fully apprised of the evidence and to protect the defendant’s right to a fair trial, the jury must be informed it may request a readback of testimony.”  (People v. Montaque DEPUBLISHED (2002) 95 CA4th 1241 [116 CR2d 353, 357].)  “The court need not utilize CALJIC Nos. 1.05 or 17.43 for this purpose, but it must, in some fashion, inform the jurors that the readback procedure exists.”  (Id.) 

See FORECITE F 17.50a.


F 1.05 n6 Note-Taking: Whether A Judge “Must Inform” Jurors “At Beginning Of Trial”

The Use Note to CJ 1.05, citing People v. Whitt (1984) 36 C3d 724, 747, advises that (1) a note taking instruction is not required sua sponte and (2) such an instruction may be given at “the outset or at the conclusion of trial, or both.”  However, Tule 2.1031 states that the judge – at the beginning of trial – “must inform” the jurors that they may take notes and provide them with “materials suitable for that purpose.”  Whitt expressly declined to decide whether a note-taking instruction was required.  (But see People v. Morris (1991) 53 C3d 152, 214-15 [better practice to instruction but no sua sponte duty].)


See also FORECITE F 0.50a; CHK V.


NOTE: California by enactment of PC 1137 has “given implicit statutory approval” to juror note-taking.  (People v. Whitt, 36 C3d at 747.)


F 2.20.1a  Testimony Of A Child: Cautionary Instruction [This replaces the 2nd paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 330 [Testimony of Child 10 Years of Age or Younger].


F 2.60b  Jurors To Disregard Non-Testifying Defendant’s Courtroom Appearance, Conduct And Demeanor [Add at the end of the entry:]


See also FORECITE F 104.1 Inst 7.


F 2.60d  Jury May Only Consider Testifying Defendant’s Demeanor, Conduct Or Appearance While He/She Is Testifying And Only As To Matters At Issue [Add at the end of the entry:]


See also FORECITE F 104.1 Inst 9.


F 2.71.5a  Adoptive Admission: Circumstances Must Have Warranted A Response [This replaces the 4th paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 375 [Adoptive Admissions].


F 2.80 n8  Expert Witnesses: DNA Issues And Instructions
[This replaces the previous “G”:]

 
G.    DNA Genetic Profiles Based On Race Data.  See People v. Wilson (2005) 38 C4th 1237.


F 2.92b  Factors Not Specified in CALJIC 2.92 [This replaces the 5th paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 315 [Eyewitness Identification].


F 2.92f  Eyewitness Factors: Prior Failure To Identify Defendant [This replaces the 4th paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 315 [Eyewitness Identification].


F 2.008a  Cautionary Instruction: Courtroom Security [Replace 3rd paragraph with the following:]

Nevertheless, the prejudicial implications from the use of courtroom security should justify an appropriate cautionary instruction informing the jurors that these procedures are normal and are used in every case and do not reflect upon the individual defendant.  (See FORECITE F 0.50c; see also People v. Jenkins (2000) 22 C4th 900, 996-97 [95 CR2d 377] [security devices not prejudicial where jury considered them routine or, at most, necessary to maintain order among the spectators]; U.S. v. Paccione (2nd Cir. 1991) 949 F2d 1183, 1192; U.S. v. Halliburton (9th Cir. 1989) 870 F2d 557.)


[This replaces the previous entry:]

F 4.10 n10  Competency: Impeachment Of Defendant With Statements Made During Competency Examination. 


See People v. Pokovich (2006) 39 C4th 1240.


F 4.40d Duress As Defense To Underlying Felony In Felony Murder Case

See FORECITE F 540A.6 Inst 5.


F 5.12a  Antecedent Threats To The Defendant Justify Quicker And Harsher Measures In Self-Defense [Replace 3rd paragraph of Points and Authorities with the following:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 505 [Justifiable Homicide: Self-defense or Defense of Another].


[NOTE: This replaces the previous entry:]

F 6.40 n2 Whether Perpetrator May Be Convicted As Accessory

Note: See FORECITE F 6.40a for instruction on this point.


In People v. Riley (93) 20 CA4th 1808, 1813-16, the court relied on People v. Mouton (93) 15 CA4th 1313, 1322 to conclude that there is no bar to conviction of the defendant as both a principal and accessory where the evidence shows distinct and independent actions supporting each crime.  (But see In re Eduardo M. (2006) 140 CA4th 1351, 1359-61 [distinguishing Riley and Mouton]; People v. Van Nguyen (93) 21 CA4th 518, 529-30.)


F 6.40a Convicted Perpetrator Cannot Also Be Convicted As Accessory Based On Post-Felony Attempts To Escape Apprehension, Prosecution Or Conviction
*Modify CJ 6.40 Element 2 as follows [added language is underlined]:

2. Defendant harbored, concealed or aided another person who was a principal in that felony . . .
Points and Authorities


See In re Eduardo M. (2006) 140 CA4th 1351, 1359-61 distinguishing People v. Riley (1993) 20 CA4th 1808, 1815-16; People v. Mouton (1993) 15 CA4th 1313, 1324.


See also CALCRIM 440 [requiring accessory to be based on harboring, concealing or aiding “another person.”


F 6.40b Failure Or Refusal To Give Information Not Alone Sufficient For Accessory Liability

See FORECITE F 440 Inst 1.


F 7.66b Willful Failure To File Tax Return: Prosecution Must Prove Defendant Tax Deficiency

*Add to Elements of CJ 7.66:

The defendant [failed to report [a substantial amount of] income] [or] [owed [a substantial amount in] [additional] taxes.
Points and Authorities


The existence of a tax deficiency is an element of the crime of failing to file a tax return per Rev. and Taxation Code 19706.  (See People v. Mojica (2006) 139 CA4th 1197, 1202-04.)  This requirement is included in CALCRIM 2801.  However, Mojica disagreed with the CALCRIM requirement that the deficiency be “substantial.”  (Id. at 1204.)


F 8.21j  Felony Murder: Applicability Of Duress/Coercion To Underlying Felony [This replaces the   Points and Authorities; the instructions remain the same:]


See FORECITE F 540A.6 Inst 5/


F 8.66.1b  Attempted Murder: Specification Of Prosecution's Burden Of Proof As To "Kill Zone" Doctrine [This replaces the 4th paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 600 [Attempted Murder].


F 9.35.1 n3  Battered Woman/Child Syndrome: Jury Must Consider Objective Standard In Light Of Defendant’s Past Experience (EC 1107) [This replaces the 3rd regular paragraph after the ALERT:]


Moreover, the California Supreme Court has generally recognized the relevance of “subjective state of mind evidence” even though the ultimate test is an objective standard.  In People v. Ochoa (93) 6 C4th 1199, the court first noted that the offense of gross vehicular manslaughter while intoxicated requires proof under an “‘objective’” standard: “‘whether a reasonable person in the defendant’s position would have been aware of the risk involved. [Citations].’” (Id. at 1204; but see [NF] People v. Romero (3/29/2007, D047175) 2007 Cal. App. LEXIS 460, *29-30.)  However, in satisfying this objective test, the prosecutor is entitled to introduce evidence of the defendant’s “subjective state of mind ....”  (Id. at 1205.)  This rule is justified on the theory that subjective knowledge is relevant to the objective question of “whether a reasonable person in defendant’s position would have been aware of the risks, ....”  (Ibid., emphasis in original; see also FORECITE F 5.12a; see also Commonwealth v. Stonehouse (89) 555 A2d 772 [521 Pa. 41] [trial counsel ineffective in failing to request jury instruction in homicide trial which would require jury to consider cumulative effects of psychological and physical abuse when assessing reasonableness of battered person’s fear of imminent danger of death or serious bodily injury with respect to claim of self-defense]; see also Depetris v. Kuykendall (9th  Cir. 2001) 239 F3d 1057 [reversible error found due to exclusion of: (1) husband’s diary depicting his acts of violence against women; and (2) the wife’s testimony that her reading of the diary caused her to believe that she was in imminent danger when she killed her husband].)  [See Brief Bank # B-608 for additional briefing and citation to other out-of-state cases.  See Brief Bank #  B-656 for the appellant’s briefing in the Supreme Court in Humphrey.]


F 9.52b  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7.


F 9.71.5a  Defense Theory: Good Faith Reasonable Belief Of Harm To Child Negates Malice [Replace Points and Authorities with the following;}


PC 278.5(a) makes it a crime to maliciously deprive a lawful custodian of a child of the right to custody of that child. PC 278.7(a) provides a defense to 278.5(a) if the defendant has a good faith and reasonable belief that the child, if left with the custodian, will suffer immediate bodily injury or emotional harm. People v. Neidinger (2006) 40 C4th 67 reversed because the court gave the jury CJ 9.71.5, which says that the defense has the burden of showing the defense by a preponderance of the evidence. In Neidinger, the defense did not argue that the good faith belief defense per PC 278.7(a) is a traditional element that cannot be made an affirmative defense. (Id. at 74.)  However, since this defense negates malice, the defendant need only raise a reasonable doubt about it. (Id. at 78-79.) 


Although it is ordinarily prudent for a trial court to instruct in accordance with CALJIC, the court nonetheless remains obligated to give a correct instruction. "A trial court must instruct the jury on the allocation and weight of the burden of proof [citations], and, of course, must do so correctly. It must give such an instruction even in the absence of a request [citation], inasmuch as the allocation and weight of the burden of proof are issues that 'are closely and openly connected with the facts before the court, and ... necessary for the jury's understanding of the case' [citation]." (People v. Mower (2002) 28 C4th 457, 483-484.) "Included within this duty is the ' ... obligation to instruct on defenses, ... and on the relationship of these defenses to the elements of the charged offense ...' where '... it appears that the defendant is relying on such a defense, or if there is substantial evidence supportive of such a defense ... .' [Citation.]" (People v. Stewart (76) 16 C3d 133, 140; see also FORECITE PG V(A)(6).)


The defendant has the right to "'direct attention to evidence from ... which a reasonable doubt could be engendered.' [Citation]." (People v. Hall (80) 28 C3d 143, 159; People v. Sears (70) 2 C3d 180, 190.) Hence, the defendant may obtain a pinpoint instruction which relates "his [evidentiary theory] to an element of the offense." (People v. Saille (91) 54 C3d 1103, 1120; see also, People v. Wharton (91) 53 C3d 522, 570; People v. Wright (88) 45 C3d 1126, 1136-37 [pinpoint instruction proper if it is predicated upon defendant's theory].)


Because this instruction relates a theory of the defense to an element of the charge, it should also relate the burden of proof to the issues addressed. (EC 502; People v. Simon (95) 9 C4th 493, 500-01 [as to defense theories, the trial court is required to instruct on who has the burden and the nature of that burden]; People v. Adrian (82) 135 CA3d 335, 342; see e.g., CJ 2.92, CJ 4.30, CJ 4.50, CJ 5.15; see also FORECITE PG III(D)&(E).) Also, because the prosecution has the burden to prove the charge beyond a reasonable doubt, it is a given that any evidence which leaves the jury with a reasonable doubt as to any element of the charge requires acquittal. (See, e.g., CJ 2.40.)


F 10.00c  Proof Necessary To Establish Element Of Fear (PC 26) [This replaces the 3rd paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 1000 [Rape By Force, Fear, Or Threats].


F 10.00f Definition Of Rape Constitutionally Deficient By Failing To Define “Sexual Intercourse” [This replaces the 3rd paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 1000 [Rape By Force, Fear, Or Threats].


F 12.24.1d  Medical Marijuana Defense: Jurors Must Not Second Guess Physician's Determination That Medical Use Of Marijuana Is Appropriate [This replaces the Points and Authorities only:]


People v. Spark (2004) 121 CA4th 259, 268; see also People v. Wright (2006) 40 C4th 81; see also generally FORECITE F 12.24.1a [Medical Necessity Defense: Defendant Need Only Leave The Jury With A Reasonable Doubt (HS 11357, HS 11358, HS 11359)].


[This replaces the previous entry:]

F 14.23 n2  Grand Theft From The Person (PC 487(2)): Taking Property After Victim Flees.


Taking property abandoned by the victim during or after an assault is grand theft from the person if the defendant intended to steal when he first assaulted the victim.(In re Jesus O. (2006) 40 C4th 859, 867-68.)


F 14.23a  Grand Theft From The Person: Taking Of Property After Victim Flees 


See FORECITE F 1801.2 Inst 4.


[This replaces the previous entry; note change in title:]

F 17.02 n1   Multiple Counts: Multiple Victims

    See FORECITE F 3515.2 Note 3.


[This replaces the previous entry:]

F 17.02 n26  Multiple Crimes From A Single Occasion: Predicate Crimes For Gang Enhancement (PC 186.22(b)).


People v. Zermeno held that the two predicate crimes necessary for a PC 186.22(b) gang enhancement cannot be found from the commission of a single crime done by two gang members. People v. Vo REV GTD/REMANDED/DEPUB (2005) 128 CA4th 733, held that the gang enhancement (PC 186.22(b)) requires proof that two or more predicate offenses were committed on two or more persons. Two different perpetrators are not required.


F 17.20 n10   Group Attack: Constitutional Claim -- Failure To Require Finding Of Personal Infliction [Replace first sentence with the following:]


People v. Cole (82) 31 C3d 568, People v. Corona (89) 213 CA3d 589 and People v. Modiri (2006) 39 C4th 481, purport to authorize great bodily injury liability inflicted during a group attack without a finding that the defendant personally inflicted great bodily injury.


[This replaces the previous entry:]

F 17.24.1 n22  HIV Enhancement (PC 12022.85).

Guevara v. Superior Court (98) 62 CA4th 864 held that the PC 12022.85 enhancement, which applies to certain sex offenses when the defendant knows he or she is HIV positive, is not unconstitutional. (See also Roman v. Superior Court (2003) 113 CA4th 27.)


F 17.43c Juror Inquiry: Any Juror May Communicate With The Court At Any Time [This replaces the 3rd paragraph of the Points and Authorities:]

CALCRIM INSTRUCTION ON THIS POINT: See CALCRIM 3550 [Pre-Deliberation Instructions].


F 17.55 n5 Juror Deadlock: Virga Firecracker Instruction.


See FORECITE F 3550 Note 2.


CALCRIM

F 100.3 Note 13  Self-Representation On Appeal  


“Neither the holding nor the reasoning in Faretta requires California to recognize a constitutional right to self-representation on direct appeal from a criminal conviction.”  (Martinez v. Court of Appeal (2000) 528 US 152 [145 LEd2d 597; 120 SCt 684].)


CALJIC NOTE: See FORECITE F 2.60 n5.

F 100.3 Note 14  Self-Representation: Self-Representation At Trial Does Not Preclude Representation By Counsel At Motion For New Trial


(See Bell v. Hill (9th Cir. 1999) 190 F3d 1089; see also Menefield v. Borg (9th Cir. 1989) 881 F2d 696, 701 [accused who represents himself at trial but asks for an attorney to represent him at a motion for a new trial is entitled to have one appointed].)


CALJIC NOTE: See FORECITE F 2.60 n6. 


F 100.6 Note 1 Opening Argument Before Voir Dire

See California Rules of Court, Rule 2.1034.

F 101.1 Note 1 Pretrial Admonition [This replaces the previous entry:]

For additional discussion, see FORECITE CHK V—Checklist Re: Preinstruction (PC 1122(a)); see also California Rules of Court, Rule 2.1035.

F 102 Inst 3 (a & b) Juror Note Taking: Advisement That Argument Of Counsel May Not Be Readback To The Jury [Replace the first paragraph of the Points and Authorities with the following:]


CALCRIM 102 and 202 inform the jurors that they may take notes at their own discretion but does not discuss whether the trial transcript of relevant proceedings will be read back at the jurors request.


On the other hand, CALCRIM 104, paragraph 5 states that:

The court reporter is making a record of everything said during the trial. If you decide that it is necessary, you may ask that the court reporter’s notes be read to you. You must accept the court reporter’s notes as accurate.
(See also CALCRIM 222.)


From these instructions, the jurors could conclude that a readback of all proceedings, including the arguments of counsel, will be available. However, the jury has no right to a readback of the arguments of counsel. (See People v. Gordon (1990) 50 C3d 1223, 1260.) The jurors should, therefore, be advised that they may have to rely on their own memories or notes regarding the arguments of counsel.


See also FORECITE  F 102 Inst 4.


[This replaces the previous entry:]

F 102 Note 3 Juror Note Taking: Required Upon Request

Regardless of whether the trial court has a sua sponte duty to give an instruction on note taking, it is error to fail to give the instruction upon request. (People v. Pitts (1990) 223 CA3d 606, 879; see also People v. Morris (1991) 53 C3d 152, 214-15 and CALCRIM 30 Bench Note [instruction on this topic has been recommended by the Supreme Court].)


But see FORECITE F 102 Note 4; F 1.05 n6.


CALJIC NOTE: See FORECITE F 1.05 n2. 


F 102 Note 4  Note-Taking: Whether A Judge “Must Inform” Jurors “At Beginning Of Trial”


See FORECITE F 1.05 n6.

F 103.1 Inst 6 Arrest, Charges And Trial Are Not Evidence
*Modify CC 103, paragraph 1, sentence 3 as follows [added language is underlined; deleted language is stricken]:

The fact that a criminal charge has been filed against the defendant[s] [has] [have] been arrested, charged with a crime [and/or] brought to trial is not evidence that the charge is true. 

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Propriety Of Instruction – By only informing the jurors that the filing of charges is not evidence CALCRIM 103 may invite the jurors to consider the fact that the defendant was arrested and brought to trial as evidence.  (See generally FORECITE F 370 Inst 7 [reasonable jurors may be misled by such instructions].)

F 104.1 Inst 7 Jurors To Disregard Non-Testifying Defendant's Courtroom Appearance, Conduct And Demeanor [Add to as last paragraph of Points and Authorities before “Identification Of Parties”:]


Moreover, the Supreme Court has held that it may be misconduct for the prosecutor to comment on the defendant’s non-testimonial demeanor. (See, e.g., People v. Heishman, supra, 45 C3d 147, 197; People v. Boyette (2002) 29 C4th 381, 434; cf., [NF] People v. Smith (2/5/2007, S035348) 40 C4th 483, 525  [recognizing, but not resolving, the issue of whether it is misconduct for a jury to discuss a defendant's off-the-stand demeanor during sanity phase deliberations].)

F 104 Note 3 Juror Note Taking: Advisement That Argument Of Counsel May Not Be Readback To The Jury


CALCRIM 104, paragraph 5,  instructs the jurors as follows:

The court reporter is making a record of everything said during the trial. If you decide that it is necessary, you may ask that the court reporter’s notes be read to you. You must accept the court reporter’s notes as accurate.
This language incorrectly suggests that the jurors may receive a readback of the arguments of counsel.  Therefore, it may be appropriate to modify or supplement this language.  (See FORECITE 102 Inst 3; see also FORECITE 102 Inst 4 [Juror Note Taking: Juror's Right To Take Notes On Counsel's Argument].

F 106 Note 2 Questions By Jurors: Additional Safeguards Not Referred To In Rule 2.1033

California Rules of Court, Rule 2.1033 allows jurors to submit questions to witnesses subject to objection by counsel.  However, even if there is no objection to the question the propriety of the instruction should still be subject to the discretion and approval of the court.  (See People v. McAlister (1985) 167 CA3d 633, 644.)


Moreover, additional safeguards not referenced in Rule 2.1033 should also be employed.  (See People v. Cummings (1993) 4 C4th 1233, 1306.)


See also FORECITE F 106 Inst 1, Inst 2, Inst 5, Inst 6 and Note 1.


F 106 Inst 2 Right To Submit Questions At Any Time [This replaces the following paragraph]:

Delete "During Trial" – Jurors should not feel that their questions must be submitted "during trial." If the question is submitted during a recess or even during deliberations, it should still be considered. (See generally People v. McAlister (1985) 167 CA3d 633, 644; see also generally California Rules of Court, Rule 2.1033.)


[This replaces the previous entry; note new title:]

F 220.2 Inst 2  California Case Law Requires The Prosecution To Prove Every Element


The California courts have consistently expressed the prosecution’s burden in terms proving each or every element of the charge. (See e.g.,  [NF] People v. Flores (1/31/2007, D047249) 147 CA4th 199, 209-10; People v. Neidinger (2006) 40 C4th 67, 72 [“prosecution had the burden of proving beyond a reasonable doubt every element of the crime. . . No one questions this basic proposition.”]; People v. Cole (2004) 33 C4th 1158, 1208 (main charge) [“The prosecution has the burden of proving beyond a reasonable doubt each element of the charged offense.”]; People v. Rodriguez (2004) 122 CA4th 121, 128 (special allegation) [“The prosecution has the burden of proving beyond a reasonable doubt each element of a prior conviction used to enhance a defendant’s sentence.”].)


F 220.2 Inst 3 The Jury Should Be Instructed Using The "Each Element" Formulation Of The January 2006 Version Of CALCRIM 220 [Replace 3rd paragraph [California Case Law Requires The Prosecution To Prove Every Element] with the following:]

California Case Law Requires The Prosecution To Prove Every Element – The California courts have consistently expressed the prosecution’s burden in terms proving each or every element of the charge. (See e.g., [NF] People v. Flores (1/31/2007, D047249) 147 CA4th 199, 209-10; People v. Neidinger (2006) 40 C4th 67, 72 ;  People v. Cole (2004) 33 C4th 1158, 1208 (main charge) [“The prosecution has the burden of proving beyond a reasonable doubt each element of the charged offense.”]; People v. Rodriguez (2004) 122 CA4th 121, 128 (special allegation) [“The prosecution has the burden of proving beyond a reasonable doubt each element of a prior conviction used to enhance a defendant’s sentence.”].)


See also CALCRIM Article Bank # CCM-004.


F 222 Note 1 Juror Note Taking: Advisement That Argument Of Counsel May Not Be Readback To The Jury 


See FORECITE F 104 Note 3.


F 253 UNION OF ACT AND INTENT: CRIMINAL NEGLIGENCE

F 253 Inst 1  Union of Act and Intent: Criminal Negligence – Applicability To Multiple Acts Or Course Of Conduct
*Modify CC 253 as follows [added language is underlined]:

In order to be guilty of the crime[s] of ________ <insert name[s] of alleged offense[s]> [or the allegation[s] of ________ <insert name[s] of enhancement[s]>], a person must do an act or acts [and] [or] [course of conduct] [or fail to do an act or acts [and] [or] [course of conduct]] with (criminal/gross) negligence. (Criminal/Gross) negligence is defined in the instructions on that crime.
Points and Authorities


See FORECITE F 250 Inst 1.


F 253 Inst 2  Union of Act and Intent: Criminal Negligence – Act Must Be “Committed” 
*Modify CC 253 as follows [added language is underlined; deleted language is stricken]:

. . . a person must do commit an act [or fail to do commit an act] . . .

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

“Commit” Is More Appropriate – The term “commit” is more appropriate than “do.”  (See e.g., CALCRIM 250, paragraph 2, sentence 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 3.8 [Concurrence Of Act And Intent Or Mental State]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

F 253 Inst 3 Instruction Should Be Tailored To Facts
*Modify CC 253 as follows [added language is underlined; deleted language is stricken]:
In order to be guilty of the crime[s] of _______ <insert name[s] of alleged offense[s]> [or the allegation[s] of _______ <insert name[s] of enhancement[s]>], a person must do an act [or fail to do an act] the prosecution must have proved beyond a reasonable doubt that _______________ <name of defendant> committed _______________ <insert alleged actus reus> [or failed to _______________ <insert alleged omitted act> which defendant had a duty to perform with (criminal/gross) negligence. (Criminal/Gross) negligence is defined in the instructions on that crime.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Reference To Defendant Rather Than "A Person"  Or "Someone" – Reference to "a person"  rather than the defendant is vague, imprecise and potentially confusing. (Compare CALCRIM 401 [elements described as to the defendant].) Moreover, the judge has a duty to tailor the instructions to the facts. (See FORECITE F 400.2 Inst 1.)

Use Of The Term "Defendant" – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term "defendant"  in this instructional request, the defense does not withdraw the request.

Use Of The Term “Prosecution” Instead Of “People” – See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 3.7 [Failure To Tailor Elements To The Facts And Charge]

FORECITE CG 5.4.1 [Instructions That Suggest An Opinion as To An Essential Fact, An Element Or Guilt]

FORECITE CG 5.4.2 [Argumentative Instructions Not Suggesting Opinion On Guilt]

FORECITE CG 5.4.3 [Undue Emphasis Of Specific Evidence]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

F 253 Note 1  Union of Act and Intent: Criminal Negligence – CALCRIM Cross-References And Research Notes

CALCRIM Cross-References:
CALCRIM 250 [Union of Act and Intent: General Intent]

CALCRIM 251 [Union of Act and Intent: Specific Intent or Mental State]

CALCRIM 252 [Union of Act and Intent: General and Specific Intent Together]

CALCRIM 254 [Union of Act and Intent: Strict-Liability Crime]


F 303 Note 7 Final Instructions Should Repeat The Cautionary Instructions Regarding Juror Questions To Witnesses [Add at end]:


See generally California Rules of Court, Rule 2.1033.


F 315.1.1 Inst 6 Eyewitness Identification: Instruction As Sanction For Loss Of Original Photographs [Replace Points and Authorities with the following:]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Propriety Of Instruction When Prosecution Loses Evidence – Criminal defendants are constitutionally assured "a meaningful opportunity to present a complete defense." (California v. Trombetta (1984) 467 US 479, 485 [81 LEd2d 413; 104 SCt 2528].) The guarantee arises from either the Confrontation Clause or the Due Process Clause. (See U.S. v. Lopez-Alvarez (9th Cir. 1992) 970 F2d 583, 588; see also generally Crawford v. Washington (2004) 541 US 36 [158 LEd2d 177; 124 SCt 1354] [recognizing importance of 6th Amendment right to confrontation].) The guarantee applies to criminal defendants in state court. (See Trombetta, 467 US at 485.) It may be violated when a defendant is prevented from presenting evidence important to his defense. (See e.g., id. at 488-89 [failure to preserve breath samples that might have provided grounds for impeachment]; Lopez-Alvarez, 970 F2d at 588 [limitation on cross-examination of prosecution witness about hearsay statements that could have cast doubt on his credibility]; see also Gilmore v. Taylor (1993) 508 US 333 [124 LEd2d 306; 113 SCt 2112] and cases cited therein.)


However, especially when the prosecution has not acted in bad faith, “courts enjoy a large measure of discretion in determining the appropriate sanction that should be imposed because of the destruction of discoverable records and evidence. ‘[N]ot every suppression of evidence requires dismissal of charges ... The remedies to be applied need be only those required to assure the defendant a fair trial.’” (People v. Zamora (1980) 28 C3d 88, 99; see also People v. Conrad (2006) 145 CA4th 1175, 1185-86.)


Thus, when the prosecution has lost or destroyed the original photo lineup, it is appropriate to instruct the jurors to preclude any prosecutorial suggestion "that [the witness] failed to identify defendant from the lost photograph because it was a poor likeness, and that it would be unfair for the jury to draw any such conclusion." (People v. Yeoman (2003) 31 C4th 93, 126.)


See also FORECITE F 2.014 n2 and n3.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization.—To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 4.5 [Right To Present Evidence And Fair Opportunity To Defend]

FORECITE CG 5.11 [Eyewitness Identification]

FORECITE CG 6.8 [Prosecution Misconduct: Lost Or Destroyed Evidence]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 2.92j.


NOTE ALSO CHANGE THIS IN F 6.50dand F 1400.7 Inst 1

F 317 Inst 1 Prior Statement Of Deceased Declarant In Gang Case [Replace 2nd sentence of first paragraph of Points and Authorities with the following:]

If such evidence is introduced under EC 1231-EC 1231.4 the jury may not be told that the declarant died from anything other than natural causes, but must merely be told that the declarant is unavailable. (EC 1231.4; California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) §2.141(k).)


F 330 Inst 3 Evaluation Of Witness Believability: Applicability To Out-Of-Court Declarant
DELETE THIS PARAGRAPH IN POINTS AND AUTHORITIES: [When appropriate, modify all CALCRIM instructions relating to determination of witness believability to also relate to the believability of extra-judicial statements by out-of-court declarants. (See FORECITE F 105.1 Inst 9.)]

ADD AS FIRST PARAGRAPH: This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

[Add to Points and Authorities above “Identification Of Parties”:]

Propriety Of Instruction – See FORECITE F 105.1 Inst 9.


[This replaces the previous entry:]

F 330 Note 1  Testimony of Child 10 Years of Age or Younger: CALCRIM Cross References And Research Notes

CALCRIM Cross-References:

CALCRIM 331 [Testimony of Person With Developmental, Cognitive, or Mental Disability]

Research Notes:


California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.142.


F 330 Note 2 Child Witness Instruction: Due Process And Equal Protection Challenges
Due Process – A due process challenge to this instruction has been rejected.  (People v. Gilbert (1992) 5 CA4th 1372.)

Equal Protection – CC 330 specifically advises the jury not to "discount or distrust the testimony of a child solely because he or she is a child." However, CALCRIM does not contain a commensurate instruction for the defendant (i.e., do not distrust the defendant's testimony merely because he is on trial for his liberty). Hence, CC 330 singles out a certain class of witness, here the child victim, while the defendant is denied the same degree of instructional protection. This state of affairs constitutes an equal protection violation. (U.S. Constitution, 14th Amendment.)


Furthermore, such disparate treatment between the defense and prosecution witnesses also violates Due Process principles.  (See Wardius v. Oregon (1973) 412 US 470 [37 LEd2d 82; 93 SCt 2208]; see also FORECITE PG VII(C)(21).)

[Research Note: See FORECITE BIBLIO 2.20.1.]

CALJIC NOTE: See FORECITE F 2.20.1 n1.


F 331 TESTIMONY OF PERSON WITH DEVELOPMENTAL, COGNITIVE, OR MENTAL DISABILITY

F 331 Testimony of Person With Developmental, Cognitive, or Mental Disability

TABLE OF CONTENTS  


F 331 Inst 1 Witness Evaluation Should Focus On Truth And Accuracy


F 331 Inst 2 Witness With Mental Disability: Cautionary Instruction


F 331 Inst 3 Evaluation Of Witness Believability: Applicability To Out-Of-Court Declarant


F 331 Note 1 Testimony of Person With Developmental, Cognitive, or Mental Disability: CALCRIM Cross References And Research Notes


F 331 Note 2 Witness With Developmental, Cognitive, or Mental Disability: Due Process And Equal Protection Challenges


F 331 Inst 1 Witness Evaluation Should Focus On Truth And Accuracy
*Modify CC 331, paragraph 2, as follows [added language is underlined; deleted language is stricken]:

. . . more or less credible truthful and accurate than the other another witness.
Points and Authorities

See FORECITE F 105.3.10 Inst 1; see also e.g., CC 332, paragraph 1, sentence 5.

Identification Of Parties – See FORECITE F 100.2 Note 1.


F 331 Inst 2 Witness With Mental Disability: Cautionary Instruction
*Replace CC 331 with:

You have heard the testimony of __________, and you may be wondering whether [his] [her] developmental, cognitive, or mental disability should make any difference. What you must determine, as with any witness, is whether that testimony is believable. Did [he] [she] understand the questions? Does [he] [she] have a good memory? Is [he] [she] telling the truth?

Because persons with a developmental, cognitive, or mental disability may not fully understand what is happening here, it is up to you to decide whether __________ understood the seriousness of [his] [her] appearance as a witness at this criminal trial. In addition, such persons may be influenced by the way that questions are asked. It is up to you to decide whether __________ understood the questions asked of [him] [her]. Keep this in mind when you consider __________'s testimony.
[Source: Adapted from Fed. Jud. Ctr., Pattern Crim. Jury Instructions(1988), Inst. # 27, p. 36.]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Propriety Of Instruction – The Federal Judicial Center instruction is more useful to jurors than CALCRIM 331 (which is the instruction authorized by PC 1127g because it identifies the basic difficulties with the testimony of a child and specifies the kinds of issues which may arise in connection with such testimony. Hence, because PC 1127g does not preclude other related instructions, the above instruction should be given in place of CC 331.  (But see [NF] People v. Cately (3/9/2007, G036876) 148 CA4th 500 [CC 331 approved].)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 5.3 [Impairing Jury's Assessment Of Witness Credibility]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

RESEARCH NOTES
See FORECITE BIBLIO 2.20.1.

CALJIC NOTE: See FORECITE F 2.20.1a.


F 331 Inst 3 Evaluation Of Witness Believability: Applicability To Out-Of-Court Declarant

*Modify CC 331 as follows [added language is underlined]:

In evaluating the [testimony] [out-of-court statements] of a person with a (developmental disability[,]/ [or] [a] (cognitive[,]/ [or] mental[,]/ [or] communication) impairment), consider all of the factors surrounding that person’s [testimony] [out-of-court statements], including his or her level of cognitive development.

Even though a person with a (developmental disability[,]/ [or] [a] (cognitive[,]/ [or] mental[,]/ [or] communication) impairment)[,] may perform differently as a witness because of his or her level of cognitive development, that does not mean he or she is any more or less credible than another witness.

You should not discount or distrust the [testimony] [out-of-court statements]  of a person with a (developmental disability[,]/ [or] [a] (cognitive[,]/ [or] mental[,]/ [or] communication) impairment)[,] solely because he or she has such a (disability/ [or] impairment).
Points and Authorities

Propriety Of Instruction – See FORECITE F 105.1 Inst 9.

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 5.3 [Impairing Jury's Assessment Of Witness Credibility]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 2.20.1b.


F 331 Note 1 Testimony of Person With Developmental, Cognitive, or Mental Disability: CALCRIM Cross References And Research Notes

CALCRIM Cross-References:

CALCRIM 330 [Testimony of Child 10 Years of Age or Younger]


F 331 Note 2 Witness With Developmental, Cognitive, or Mental Disability: Due Process And Equal Protection Challenges
Due Process – A due process challenge to this instruction was rejected in [NF] People v. Cately (3/9/2007, G036876) 148 CA4th 500.

Equal Protection – CC 331 specifically advises the jury not to "discount or distrust the testimony of a person with a developmental, cognitive, or mental disability because of the disability." However, CALCRIM does not contain a commensurate instruction for the defendant (i.e., do not distrust the defendant's testimony merely because he is on trial for his liberty). Hence, CC 331 singles out a certain class of witness, here the person with the disability, while the defendant is denied the same degree of instructional protection. This state of affairs constitutes an equal protection violation. (U.S. Constitution, 14th Amendment.)


Furthermore, such disparate treatment of the prosecution and defense also violates Due Process principles.  (See Wardius v. Oregon (1973) 412 US 470 [37 LEd2d 82; 93 SCt 2208]; see also FORECITE PG VII(C)(21).)

[Research Note: See FORECITE BIBLIO 2.20.1.]

CALJIC NOTE: See FORECITE F 2.20.1 n1.


F 332 Inst 16 Limiting Instruction When Expert Relies On Hearsay [This replaces the second paragraph of the Points and Authorities:]

Need For Limiting Instruction – See People v. Elliot (2005) 37 C4th 453; People v. Stanley (1995) 10 C4th 764, 838; CALJIC 2.10; see also People v. Jantz (2006) 137 CA4th 1283, 1295-96 [court erred in failing to give limiting instruction that jury could only consider defendant’s statements relied on by mental health expert to show basis for expert opinion and not for the truth].


F 371(A-4) Inst 5 Instruction As Sanction For Prosecution’s Loss Or Destruction Of Evidence Generally

See FORECITE F 2.014 n2 and n3.


F 371(A-4) Inst 6 Instruction As Sanction For Prosecution’s Loss Of Original Line Up Photos


See FORECITE F 315.1.1 Inst 6.


F 371(A-4) Inst 7 Instruction As Sanction For Loss Of Alibi Witness Due To Prosecution’s Unjustified Delay
*Add to CC 371 instructions when appropriate:
I instruct you that _______________ <insert alibi, e.g., defendant stayed with his brother between January 10 and 23, 2004>.  

Even though there has been no formal testimony on this point, I now instruct you to consider it as a fact.  _______________ <name of alibi witness> is not available to testify due to _______________ <insert reason, e.g., unjustified delay by the prosecution in filing a complaint against the defendant>.  

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]
Propriety Of Instruction – See People v. Conrad (2006) 145 CA4th 1175, 1185-87; see also FORECITE F 315.1.1 Inst 6; F 2.014 n2 and n3.

Identification Of Parties—See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 4.5 [Right To Present Evidence And Fair Opportunity To Defend]

FORECITE CG 6.8 [Prosecution Misconduct: Lost Or Destroyed Evidence]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 402.5 Inst 6 Separation Of Compound Elements; Enumeration Of Non-Target Offense Elements [Add to end of 3rd paragraph [Incorporation Of Elements: Avoiding Requiring The Jurors To Cross-Reference And Sort Through Other Instructions]:]


See FORECITE F 3500.2 Inst 1.


F 440 ACCESSORIES Delete [NO FORECITE ENTRIES ON THIS INSTRUCTION]

F 440 Accessories
 SEQ CHAPTER \h \r 1F 440 Inst 1 Failure Or Refusal To Give Information Not Alone Sufficient For Accessory Liability
*Add to CC 440:

Alternative a:

You may not consider for any purpose, including assessing the credibility of the defendant's testimony, evidence that the defendant refused to talk with the police. A citizen has no obligation to talk with or affirmatively assist the police.
Alternative b:


A person has no duty to provide information or assistance to the police.
Alternative c [CALCRIM 361 Format]:

It is the right of every person to enjoy the use of public streets, buildings, parks and other conveniences without unwarranted interference or harassment by agents of the law. Mere ignorance of the police or  failure to cooperate with them is not a crime.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]
Citizen Has No Duty To Give Cooperate With The Police Or To Give Them Information – Illinois v. Wardlow (2000) 528 US 119, 123-25 [145 LEd2d 570; 120 SCt 673, 676] reiterated that a person’s refusal to cooperate with the police, without more, does not justify stopping or detaining the individual. (See also Florida v. Royer (83) 460 US 491, 498 [75 LEd2d 229; 103 SCt 1319]; Florida v. Bostick (91) 501 US 429, 437 [115 LEd2d 389; 111 SCt 2382.) Thus, if a person simply ignores the police officer and goes about his or her business, that refusal to cooperate – without more – will not justify stopping or detaining the person. However, if the person runs away from the police in “headlong flight” then a detention may be justified. (Wardlow, 120 SCt at 676; see also People v. Gonzales (1992) 7 CA4th 381, 384-86 [cause to detain required to prevent passenger of a lawfully stopped car from opening his door and leaving].) Accordingly, the jury should not be permitted to convict a person of a crime based on that person’s lawful exercise of his or her constitutional rights. (See generally, Doyle v. Ohio (1976) 426 US 610 [49 LEd2d 91; 96 SCt 2240] [improper comment on defendant’s exercise of Miranda rights]; see also Wainright v. Greenfield (1986) 474 US 284 [88 LEd2d 623; 106 SCt 634]; People v. Ridley (1965) 63 C2d 671, 676; People v. Belmontes (1988) 45 C3d 744, 785-87; Killian v. Poole (9th Cir. 2002) 282 F3d 1204, 1211.)
See also FORECITE F 2.20i & j; F 16.108b.

No Accessory Liability Based on Solely On Failure Or Refusal To Give Information – Certain lies or "affirmative falsehoods" to authorities, when made with the requisite knowledge and intent, will constitute the aid or concealment contemplated by PC 32. For example, in People v. Duty (1969) 269 CA2d 97, 101-04, the court upheld the defendant's conviction for being an accessory to a principal's crime of arson, based on the defendant's false statements to authorities that the principal was with him and nowhere near the vicinity of the crime when it was committed. The defendant thus provided a "false alibi" for the principal, knowing she was a suspect in the arson and with the specific intent that she avoid prosecution for the crime. (See also In re I. M. (2005) 125 CA4th 1195, 1203-1205 [accessory conviction upheld based on defendant’s false statements to police suggesting that the principal shot a victim in self-defense or in the heat of passion].)

In contrast to affirmative falsehoods, the mere passive failure to reveal a crime, the refusal to give information, or the denial of knowledge motivated by self-interest does not constitute the crime of accessory. (See [NF] People v. Plengsangtip (3/19/2007, E039985) 148 CA4th 825, ____; see also People v. Nguyen (1993) 21 CA4th 518, 527, 537-539 [no evidence that defendants–who were aware of the crime–said or did anything to help their cohorts avoid or escape arrest, trial, conviction, or punishment].) 

In sum, as the court in Duty explained, "[T]he offense [of accessory] is not committed by passive failure to reveal a known felony, by refusal to give information to authorities, or by a denial of knowledge motivated by self-interest. On the other hand, an affirmative falsehood to the public investigator, when made with the intent to shield the perpetrator of the crime, may form the aid or concealment denounced by [PC 32]." (Duty, supra, 269 CA2d at pp. 103-04, fns. omitted.) “Thus, a person generally does not have an obligation to volunteer information to police or to speak with police about a crime.” ([NF] People v. Plengsangtip, 148 CA4th at ____.)

However, accessory liability may be found if a person does speak to the police and affirmatively misrepresents facts concerning the crime, with knowledge the principal committed the crime and with the intent that the principal avoid or escape from arrest, trial, conviction, or punishment. (Ibid; see also Crayton v Superior Court (1985) 165 CA3d 443, 45; Duty, 269 CA2d at 103-04.)

Furthermore, in determining whether a defendant had the requisite knowledge and intent to commit the crime of accessory, the jury may consider "such factors as [the defendant's] possible presence at the crime or other means of knowledge of its commission, as well as his companionship and relationship with the principal before and after the offense." (Duty, 269 CA2d at p. 104.)
Propriety Of Instruction That Specific Evidence Is Not “Alone” or “By Itself” Sufficient To Convict Or Prove A Fact – See FORECITE F 370 Inst 8.

Limitation Of Conviction Based On Speculative Inference Alone Required By Federal Constitution – See FORECITE F 370 Inst 8.

“If Any” In Alternative b – “If any” was added to Alternative b. (See FORECITE F 105.1 Inst 6.)
No Reference To “The People” – The defendant objects to use of the term “the People” in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]
Use Of The Term “Defendant”– The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM- 005.]. By using the term “defendant” in this instructional request, the defense does not withdraw the request. 

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 2.3 [Prosecution’s Burden of Proof: Irrational Permissive Inference]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


CALJIC NOTE: See FORECITE F 2.51c.

F 440 Note 1  Accessories: CALCRIM Cross References And Research Notes

CALCRIM Cross-References:

CALCRIM 400 [Aiding and Abetting: General Principles]


CALCRIM 401 [Aiding and Abetting: Intended Crimes]


CALCRIM 402 [Natural and Probable Consequences Doctrine (Target and Non-Target Offenses Charged)]


CALCRIM 403 [Natural and Probable Consequences (Only Non-Target Offense Charged)]


CALCRIM 404 [Intoxication]


CALCRIM 415 [Conspiracy]


CALCRIM 416 [Evidence of Uncharged Conspiracy]


CALCRIM 417 [Liability for Coconspirators’ Acts]


CALCRIM 418 [Coconspirator’s Statements]


CALCRIM 419 [Acts Committed or Statements Made Before Joining Conspiracy]


CALCRIM 420 [Withdrawal From Conspiracy]


F 440 Note 2 Whether Perpetrator May Be Convicted As Accessory


Note: In re Eduardo M. (2006) 140 CA4th 1351, 1359-61 refers to the CALCRIM instruction on accessory in concluding that the perpetrator must aid the escape of “another person.”  (In re Eduardo M. erroneously refers to CC 400 instead of CC 440. [140 CA4th at 1360, fn. 7].)]


[This replaces the previous Points and Authorities:]

F 505.4 Inst 1 Assaultive Character To Show Victim Acted In Conformity With Character

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request. [See CALCRIM Motion Bank # CCM-001.]

Relevance Of Character To Identity Of Assailant – When the defendant relies on self defense the alleged victim’s character – whether aggressive or non-aggressive – is relevant.  (See [NF] People v. Romero (3/29/2007, D047175) 2007 Cal. App. LEXIS 460, *15-16; see also People v. Thomas (1969) 269 CA2d 327, 329; People v. Rowland (1968) 262 CA2d 790, 797. (EC 1103(a)(1); see also Rucker and Overland, California Criminal Forms and Inst., Vol. 4 §48:7 (1993 Ed.) for alternative form of instruction relating to bad character of victim per EC 1103.)

When the issue is the accused's state of mind, the character of the deceased may be relevant but it must be accompanied with proof that the defendant was aware of such character or else it is irrelevant. (See generally, U.S. v. James (9th Cir. 1999) 169 F3d 1210; see also FORECITE F 505.4 Inst 2.) On the other hand, where the issue is who was the aggressor, the character of the deceased—even if unknown to the defendant— is relevant to show the probability that the deceased was the aggressor. (See U.S. v. Burks (D.C. Cir. 1972) 470 F2d 432, 437.) As Wigmore put it: "It is well and generally known that there are some violent and dangerous men in this country, who are in the habit of carrying pistols, belted behind them and in their pockets, who never think of fighting in any other way than with deadly weapons, who are expert in using them, and who, especially when intoxicated, bring on and press to the extreme of outrage their deadly encounters for causes and provocations that would be regarded as utterly trivial by peaceable men; and that if one of such persons, while engaged in an angry altercation, should suddenly step back and rapidly throw his hand behind him, it might readily be understood by those who saw it to mean that he was in the act of drawing a pistol to use it. The same act by one of the great mass of our peaceable citizens who are not in the habit of carrying weapons would suggest no such thought, and in such case the pistol would have to be drawn and exhibited before any such thing would be conceived, unless there had been some very extraordinary provocation." (II Wigmore at §246(1)(a), at 51 quoting Horbach v. State (1875) 43 Tex. 242, 250; see U.S. v. Saenz (9th Cir. 1999) 179 F3d 686, 688-89; U.S. v. James (9th Cir. 1999) 169 F3d 1210, 1214-15.)

No Reference To "The People" – The defendant objects to use of the term "the People" in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

[Additional briefing on this issue is available to FORECITE subscribers. Brief Bank # B-840.]

CAVEAT: If the defense shows that the victim had a violent character, the prosecution may rebut with non-violent character evidence of the victim (see e.g., [NF] People v. Romero (3/29/2007, D047175) 2007 Cal. App. LEXIS 460) and/or put on evidence of the violent character of the defendant. (See [NF] People v. Myers (2/15/2007, G036169, G037074) 148 CA4th 546, 552.)  However, this rule does not apply when the defense evidence is limited to the conduct of the victim at the time of the murder.  (Ibid.)

RESEARCH NOTE: See also George P. Fletcher, Self-Defense As A Justification For Punishment, 12 Cardozo L.Rev. 859 (1991).

CALJIC NOTE: See FORECITE F 5.12d.


[This replaces the previous title and Points and Authorities:]

F 505.4 Inst 2  Evidence Of Assaultive Acts To Show (1) Victim Acted In Accordance With Character And (2) That Defendant Had An Honest And Reasonable Belief In The Need To Defend 
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request. [See CALCRIM Motion Bank  #  CCM-001.]

Relevance Of Victim’s Character To Identity Of Assailant – See FORECITE F 505.4 Inst 1.

Relevance Of Victim’s Character To Defendant’s State Of Mind – It is well established that prior threats or violent acts by the victim are relevant to the issue of whether the defendant honestly and reasonably believed that self-defense was necessary.  (See e.g., People v. Humphrey (1996) 13 Cal.4th 1073; People v. Day (1992) 2 CA4th 405, 415-16; People v. Bush (1978) 84 CA3d 294, 302-04.)  Under the same rationale, the victim’s violent character or reputation – if known by the defendant – is also relevant to the defendant’s state of mind.  (See  e.g., U.S. v. James (9th Cir. 1999) 169 F3d 1210,1214; State v. Gantt (LA 1993) 616 So2d 1300, 1304 [defendant may introduce specific acts of victim known to defendant, which affected defendant's state of mind and which jury could consider in determining whether defendant acted in self-defense].)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CAVEAT: See FORECITE F 505.4 Inst 1 Caveat.

CALJIC NOTE: See FORECITE F 5.12e.


F 521.5 MURDER: DEGREES – ELEMENTS AND DEFINITIONS [Take out “Reserved”]

F 521.5 Inst 1 Lying In Wait: Express Instruction On “Substantial Period Of Waiting”
*Modify CC 521 <C. Lying in Wait>, paragraph 2, sentence 1, as follows [added language is underlined]:

The lying in wait does not need to continue for any particular period of time, but its duration must be substantial and must show a state of mind equivalent to deliberation or premeditation.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Need For Requested Modification – The requirement of a “substantial” period of watching and waiting is “part of the factual matrix for both first degree murder under a lying-in-wait theory and for the lying-in-wait special circumstance.”  (People v. Poindexter (2006) 144 CA4th 572, 584-85.)  However, CC 521 does not include this language.  (Compare CC 728, paragraph 4.)


It is true that the courts have confusingly held that the jury instructions don’t have to expressly require a substantial period of waiting.  (See People v. Poindexter, 144 CA4th at 585.)  However, the defense should have the right to such an express instruction, upon request, especially when it relates to a defense theory.  (See FORECITE F ___________.)


Moreover, because the “substantial” duration language is required in CC 728 [re: special circumstances] and not in CC 521 [re: felony murder], there is a danger the jurors will be misled in cases when both instructions are given.  (See FORECITE F 370 Inst 7 [reasonable jurors may view omission of matter from one instruction and not the other as intentional].)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 540A.6 Inst 5 (a-d)  Felony Murder: Applicability Of Duress/Coercion To Underlying Felony
[Replace 2nd paragraph under “Applicability Of Duress To Predicate Felony” in Points and Authorities with the following:]

"On a final point, we note, contrary to the Attorney General's argument, that duress can, in effect, provide a defense to murder on a felony-murder theory by negating the underlying felony. (See People v. Anderson (1991) 233 CA3d 1646, 1666-1667, fn. 18; see also In re Nourn (2006) 145 CA 4th 820 [IAC for counsel’s failure to investigate battered woman’s syndrome as a defense to underlying felony]; Perkins & Boyce, Criminal Law, supra, ch. 9, §2, pp. 1058-1059; LaFave, Criminal Law, supra, §5.3(b), pp. 468-469.) If one is not guilty of the underlying felony due to duress, one cannot be guilty of felony murder based on that felony. Here, for example, the court instructed the jury that duress could be a defense to the kidnapping charge. It also instructed on felony murder with kidnapping as the underlying felony. If the jury had found defendant not guilty of kidnapping due to duress (it did not), it could not have found that he killed during the commission of that kidnapping. Defendant could not have killed during the perpetration of a crime of which he was innocent.


F 763.12 (Factor k) Inst 6 Mercy Can Itself Be A Mitigating Factor [Replace only the following paragraph in the Points and Authorities:]

Propriety Of Mercy Instruction – See [NF] Kansas v. Marsh (2006) ____ US _____ [165 LEd2d 429; 126 SCt 2516, 2526 and fn. 3] [observing that mercy instruction “forecloses the possibility of Furman-type error . . .”]; People v. Carter (2003) 30 C4th 1166 fn 25.)


F 820 Note 1 Assault Causing Death Of Child: CALCRIM Cross-References And Research Notes
CALCRIM Cross-References:
CALCRIM 821 [Child Abuse Likely to Produce Great Bodily Harm or Death]

CALCRIM 822 [Inflicting Physical Punishment on Child]

Research Notes:
See CLARAWEB Forum, Assaultive And Battery Crimes – Series 800-900.


F 820 Note 2  PC 273ab Not Unconstitutional: Malice Not Required

See People v. Norman (2003) 109 CA4th 221; see also People v. Thrash (2002) 2002 Cal. App. Unpub. LEXIS 8902.


F 821.5 Inst 7 Concurrence Of Act And Criminal Negligence

Add instruction requiring concurrence of act and criminal negligence, e.g., CALCRIM 253.


CAVEAT: See FORECITE Instructions and Notes at F 253, et seq.


F 851 Note 10 Battered Person Expert To Negate Malice Or Support Self-Defense Theory

From a legal perspective, evidence of intimate partner battering and its psychological effects can reduce an intentional killing from murder to voluntary manslaughter by negating the element of malice. (People v. Humphrey (1996) 13 Cal.4th 1073, 1086 [expert testimony on effects of intimate battering is relevant to support imperfect self-defense – that defendant genuinely but unreasonably believed she was in imminent danger of serious bodily injury].) Such expert testimony can also support a defendant's theory of justifiable homicide or true self-defense by enabling the jury to find the battered woman or man " 'is particularly able to predict accurately the likely extent of violence in any attack,' "information that could" 'significantly affect the jury's evaluation of the reasonableness of defendant's fear for her [or his] life. [Citation.]' " (Ibid.; see also [NF] In re Walker (2/5/2007, B190637) 147 CA4th 533, 546; Judicial Council of California Criminal Jury Instructions (2006) CALCRIM 851.) 


[This replaces the previous entry:]

F 853 Note 16 Definition Of "Care Custodian"

See Bernard v. Foley (2006) 39 C4th 794.


F 860.6 Inst 2 Effect Of Intent To Frighten

See FORECITE F 860.6 Inst 3 and Inst 4.


F 860.6 Inst 3 Pinpoint Instruction: Intent To Frighten As Defense Theory [CALCRIM 3400 adaptation]

The defense contends (1) that the defendant only intended to frighten _______________ <name of alleged victim> by ____________ <e.g., shooting over his/her head> and (2) the defendant was not aware of any facts that would have led a reasonable person to realize that (his/her) act would directly and probably result in the harmful or otherwise touching of _______________ <name of alleged victim>. 
However, the defense does not need to prove these contentions.  If you have a reasonable doubt as to any essential fact or element of the charge including whether defendant was aware of facts that would have led a reasonable person to realize that (his/her) act by its nature would directly and probably result in a harmful or offensive touching of _______________ <name of alleged victim>, you must vote to find (him/her) not guilty.
[NOTE: This instruction is adapted from CC 3400. However, the last sentence has been augmented in light of the prosecution’s duty to prove all essential facts and elements even if the defense relies on a specific theory.]




Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – See CALCRIM Motion Bank # CCM-001.]
Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Intent To Frighten As Defense Theory –  Mere recklessness or criminal negligence is not enough to convict of assault.  (People v. Williams (2001) 26 C4th 779, 789; see also People v. Colantuono (1994) 7 C4th 206, 215-16.)  In other words, “a jury cannot find a defendant guilty of assault based on facts he should have known but did not know. [Citation.]” (Williams, 26 C4th at 788.)


Accordingly, if the defendant merely intended to frighten the victim (e.g., by shooting over his head), the mens rea requirement for assault is not present absent some other fact – actually known by the defendant – establishing that the act of shooting over the victim’s head would by its nature probably and directly result if the application of physical force against the victim.  (Ibid.)


The conclusion of People v. Burres (1980) 101 CA3d 341 that “a conviction for assault may not be grounded upon intent only to frighten” (see also People v. Wolcott (1983) 34 C3d 92, 99 ) was apparently overruled by  People v. Colantuono, 7 C4th at 221, fn. 11.  However, as Colantuono recognized, evidence that the defendant did not intend to “do violence to the victim” is still relevant to whether under “the totality of circumstances” the defendant had the required mental state.  (Id. at 218.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]
FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13. 


F 860.6 Inst 4 Pinpoint Instruction: Intent To Frighten [CALCRIM 350 format]
You have heard evidence that defendant intended only to frighten _______________ <name of alleged victim> without actually touching (him/her) in a harmful or offensive manner.  Consider that testimony, along with all the other evidence in attempting to decide whether the prosecution has proved the defendant guilty beyond a reasonable doubt that defendant was aware of facts that would lead a reasonable person to realize that (his/her) act by its nature would directly and probably result in the harmful or offensive touching of _______________ <name of alleged victim>.

Remember that you may not convict the defendant of any crime unless the prosecution has proved each fact essential to the conclusion that the defendant is guilty of that crime.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – See CALCRIM Motion Bank # CCM-001.]
Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Intent To Frighten As Defense Theory – See FORECITE F 860.6 Inst 3.

“Consider” vs. “May Consider” – See FORECITE F 105.2 Inst 1.

“Leave With” vs. “Create” A Reasonable Doubt – See FORECITE F 350 Inst 2.

Sufficient “By Itself” For A Reasonable Doubt – See FORECITE F 301 Inst 13.

“Attempting To Decide” – See FORECITE F 100.7 Inst 1. 

“Prosecution Must Prove” vs. “You Must Be Convinced” – See FORECITE F 224 Inst 5.

CAVEAT: See FORECITE F 860.5 et seq. for additional issues regarding the CALCRIM instructions on the elements of assault.
WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]
FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13. 


[This replaces the previous entry:]

F 860 Note 11 Aggravated Assault: Unprotected Consensual Sexual Intercourse By HIV Positive Individual

A defendant who is a knowing carrier of the HIV virus is not guilty of aggravated assault in violation of PC 245(a)(1) unless there is evidence that such unprotected sex is likely to result in the transmission of HIV. (Guevara v. Superior Court (1998) 62 CA4th 864.)


Guevara v. Superior Court (1998) 62 CA4th 864 held that PC 245(a)(1) may be an aggravated assault committed by a HIV-positive individual who has unprotected consensual sexual intercourse with another person without disclosing the fact that the individual is HIV positive.

CALJIC NOTE: See FORECITE F 9.02 n5.


[This replaces the previous entry:]

F 1000 Note 11 Assault With Intent To Rape Not LIO Of Attempted Rape

Assault with intent to commit rape (PC 220) is not a lesser-included offense of attempted forcible rape (PC 664/261(a)(2)) because the potential punishment for the crime is greater, not lesser, than the potential punishment for attempted forcible rape. (People v. Vasquez REV GTD/DISD/DEPUB (2006) 136 CA4th 898.)


F 1200.4 Inst 2 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7 (a – b). 


F 1200.5 Inst 2 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7 (a – b). 


F 1201.4 Inst 2 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7 (a – b). 


F 1201.5 Inst 3 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7 (a – b). 


F 1202.4 Inst 4 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7 (a – b). 


F 1202.5 Inst 4 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7 (a – b). 


F 1203.4 Inst 4 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

See FORECITE F 1203.5 Inst 7.


F 1203.5 Inst 7 (a – b)  Substantial Movement And Increased Danger Elements May Not Be Inferred Solely From Movement Of Victim To More Secluded Location

*Add to CC 1700:

Alternative a [CALCRIM 375, 852, 853 Format]:


If you conclude that the defendant _______________ <specify alleged movement>, that conclusion is only one factor to consider along with all the other evidence. It is not sufficient by itself to prove that the movement was substantial, beyond that merely incidental to the commission of ______<insert alleged target offense> and/or that it substantially increased the risk of harm to _________<name of alleged victim>.

The prosecution must still prove these and all other elements of the charge beyond a reasonable doubt.

Alternative b [CC 420 Format]:

_______________ <specify alleged movement> is not sufficient alone to prove a kidnapping for ___________<insert alleged target offense>.]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Propriety Of Instruction On Matters Which Alone Are Not Sufficient To Convict – See FORECITE F 370 Inst 8.

Movement To A Secluded Location Not Alone Sufficient – In re Crumpton (1973) 9 C3d 463 [service station attendant was forced to lie down behind a truck on the station premises]; People v. Killean (1971) 4 C3d 423, 424 [victims caused "to move across the threshold and through various rooms in search of valuables"]; People v. Williams (1970) 2 C3d 894 [service station attendant moved inside service station area, including areas that were outdoors]; see also [NF] People v. James (3/8/2007, B185745)148 CA4th 446, 458 [“We do not quarrel with the proposition that moving a victim from an outside location to a less open one does not in and of itself establish the movement was not merely incidental and substantially increased the risk of harm.”].) 

Limitation Of Conviction Based On Speculative Inference Alone Required By Federal Constitution – See FORECITE F 370 Inst 8.

No Reference To "The People" – The defendant objects to use of the term "the People" in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

Use Of The Term "Defendant" – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term "defendant" in this instructional request, the defense does not withdraw the request. 

WARNING! Federal constitutional claims may be lost without proper federalization.—To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]
FORECITE CG 2.3 [Prosecution’s Burden of Proof: Irrational Permissive Inference]
FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 14.52d.


[This replaces the previous entry:]

F 1204 Note 10 Attempted Kidnapping For Carjacking (PC 209.5): Completed Carjacking Is A Required Element

See People v. Navarro (2006) 40 C4th 668, 673-74. A person commits an attempted violation of PC 209.5(a) by attempting to kidnap while committing a carjacking, but not by attempting to kidnap, or by kidnapping, while merely attempting to carjack. (Ibid.)

CALJIC NOTE: See FORECITE F 9.54.1 n6.


F 1700.4 Inst 2 (a-c) Burglary: Required Intent May Not Be Inferred From Entry Itself [Replace only this item in the Points and Authorities:] 

Entry Alone Is Insufficient – See In re Leanna W. (2004) 120 CA4th 735, 742 ["intent to use the home’s utilities [must be] proven with evidence other than the entry itself"].


F 1801.2 Inst 4 Grand Theft From The Person: Taking Of Property After Victim Flees [CALCRIM 3400 Adaptation]
The prosecution must prove the defendant committed the crime[s] of theft from the person.  The defendant contends (he/she) did not commit (this crime/these crimes) and that (he/she) did not intend to steal when the ________ <item alleged to have been taken> [was separated from] [dropped by] _______________ <name of alleged victim>.  The prosecution must prove that the defendant did intend to steal when the ________ <item alleged to have been taken> [was separated from] [dropped by] _______________ <name of alleged victim> and committed the crime[s] with which (he/she) is charged.  The defendant does not need to prove (he/she) did not.

If you have a reasonable doubt that the defendant had an intent to steal when the ________ <item alleged to have been taken> [was separated from] [dropped by] _______________ <name of alleged victim> or about any other essential fact or element necessary to prove the defendant guilty, you must vote to find (him/er) not guilty.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.] 
Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

After Acquired Intent As Defense Theory – See In re Jesus O. (2006) 40 C4th 859, 867-68.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


[This replaces the previous entry:]

F 1801 Note 3 Grand Theft From The Person (PC 487(2)): Taking Property After Victim Flees

Taking property abandoned by the victim during or after an assault is grand theft from the person if the defendant intended to steal when he first assaulted the victim.(In re Jesus O. (2006) 40 C4th 859, 867-68.)


F 1863 Note 8  Claim Of Right: Overlap With Mistake Of Fact

See People v. Russell (2006) 144 CA4th 1415, 1428-29 [“the defense can overlap”].


[This replaces the previous entry; note change in title:]

F 2140 Note 6 Hit And Run: Applicability To Person Who Did Not Commit The Underlying Offense

See People v. Calhoun (2006) 40 C4th 398.


[Take “[Reserved]” out of title:]

F 2302.9 Possession For Sale Of Controlled Substance—Lesser Offense Issues
F 2302.9 Inst 1 Pinpoint Instruction: Simple Possession As Lesser Offense [CALCRIM 3400 adaptation]
The prosecution must prove the defendant committed the crime of possession of _______________ <insert alleged controlled substance> for sale.  The defendant contends (he/she) did not commit (this crime/these crimes) and that (he/she) possessed the _______________ <insert alleged controlled substance> for (his/her) own use.  

The prosecution must prove that the defendant did not possess the _______________ <insert alleged controlled substance> for (his/her) own use and instead intended to sell it.  The defendant does not need to prove (he/she) possessed the _______________ <insert alleged controlled substance> for (his/her) own use.  If you have a reasonable doubt that the defendant intended to sell the _______________ <insert alleged controlled substance> or about any other essential fact or element necessary to prove the defendant guilty, you must vote to find (him/her) not guilty.

[NOTE: This instruction is adapted from CC 3400. However, the last sentence has been augmented in light of the prosecution’s duty to prove all essential facts and elements even if the defense relies on a specific theory.]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – See CALCRIM Motion Bank # CCM-001.

Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Simple Possession As Defense Theory – It is well established that simple possession is a lesser included offense of possession for sale. (See People v. Saldana (1984) 157 CA3d 443, 453-58; People v. Francis (1969) 71 C2d 66, 73; People v. Adams (1990) 220 CA3d 680, 690 [possession of cocaine for sale within the meaning of HS 11350 is a LIO of possession of cocaine for sale in violation of HS 11351]; California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.30.)


Accordingly, when supported by the evidence the judge is obligated to instruct on simple possession even in absence of a request. (People v. Barton (1995) 12 C4th 186; see also [NF] U.S. v Hernandez (9th Cir. 2/14/2007, No. 05-50920) 476 F3d 791 [reversible error to deny simple possession instruction when defendant possessed methamphetamine with a wholesale value between $2,160-$4,140].)
WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]
FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13. 


F 2360.6 Inst 3 Medical Marijuana: Prosecution Must Prove That The Transportation Was Not Reasonably Related To The Patient’s Medical Needs [Replace the following paragraph only:]

Medical Necessity Defense – See People v. Wright (2006) 40 C4th 81; see also generally People v. Mower (2002) 28 C4th 457, 481; People v. Jones (2003) 112 CA4th 341, 350; FORECITE F 12.24.1a [Medical Necessity Defense: Defendant Need Only Leave The Jury With A Reasonable Doubt (HS 11357, HS 11358, HS 11359)].


F 2360.6 Inst 4 Medical Marijuana Defense: Jurors Must Not Second Guess Physician’s Determination That Medical Use Of Marijuana Is Appropriate [Replace the following paragraph only:]

Basis For Instruction – People v. Spark (2004) 121 CA4th 259, 268; see also People v. Wright (2006) 40 C4th 81; see also generally FORECITE F 12.24.1a [Medical Necessity Defense: Defendant Need Only Leave The Jury With A Reasonable Doubt (HS 11357, HS 11358, HS 11359)].


F 2360.6 Inst 5 Medical Marijuana Defense: Defendant Need Not Be "Seriously Ill" [Replace the following paragraph only:]

Basis For Instruction – People v. Spark (2004) 121 CA4th 259, 268; see also generally FORECITE F 12.24.1a [Medical Necessity Defense: Defendant Need Only Leave The Jury With A Reasonable Doubt (HS 11357, HS 11358, HS 11359)].


[This replaces the previous entry:]

F 2360 Note 14 Compassionate Marijuana Use: Charge Of Possession For Sale Does Not Preclude Defense Where Defendant Is Charged With Lesser Included Offense Of Simple Possession
See FORECITE F 12.24.1 n4; see also FORECITE F 2302.9 Inst 1.


SERIES 2800 TAX CRIMES

A. 
FAILURE TO FILE DELETE [No Forecite Entries In This Section]

F 2800 Failure to File Tax Return [Reserved]


 SEQ CHAPTER \h \r 1F 2801 Willful Failure To File Tax Return
F 2801 Inst 1 Existence Of Tax Deficiency Should Be Included As Enumerated Element
*Modify CC 2801 paragraph 4 and add as enumerated Element as follows:  

5.  The defendant [failed to report income] [or] [owed additional] taxes.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Tax Deficiency Is An Element Of The Crime – The existence of a tax deficiency in some amount – whether or not substantial – is an element of the crime of failing to file a tax return per Rev. and Taxation Code 19706.  (See People v. Mojica (2006) 139 CA4th 1197, 1202-04.) 

Propriety Of Incorporating All Elements Of The Charge In The Enumerated Elements – See FORECITE F 3500.2 Inst 1.

Identification Of Parties—See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 2801 Note 1  Willful Failure to File Tax Return: CALCRIM Cross References And Research Notes

CALCRIM Cross-References:

CALCRIM 2800 [Failure to File Tax Return]


CALCRIM 2810 [False Tax Return]


CALCRIM 2811 [Willfully Filing False Tax Return: Statement Made Under Penalty of

Perjury]


CALCRIM 2812 [Willfully Filing False Tax Return: Intent to Evade Tax]

Research Notes:


See CLARAWEB Forum, Tax Crimes – Series 2800 


F 2801 Note 2 Whether Tax Deficiency Must Be Substantial

See People v. Mojica (2006) 139 CA4th 1197, 1202-04.


SERIES 2600-2700 CRIMES AGAINST GOVERNMENT

D. 
PERJURY [take out [NO FORECITE ENTRIES IN THIS SECTION]

F 2640 Perjury
F 2640 Inst 1 TITLE:

*Modify paragraph beginning with “When a person makes a statement . . .” as follows:

(1) Include this paragraph as an alternative enumerated element when the prosecution is relying on it.

(2) Modify language as follows [added language is underlined; deleted language is stricken]:
[When a person makes The defendant made a statement, without qualification, that information is true, but he or she does not know whether the information is true, the making of that statement is the same as saying something that the person knows is false about which (he/she) was totally ignorant.]
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

Enumeration Of All Elements – See FORECITE F 3500.2 Inst 1.

The CALCRIM Instruction Is Misleading – PC 125 – upon which the CALCRIM language is founded (see CALCRIM Bench Notes) – “only applies to those rare cases in which the evidence would support a finding the defendant asserted the truth of something which might or might not be true but as to which he himself was totally ignorant.”  (People v. Rutter (2006) 143 CA4th 1349, 1357; People v. Von Tiedeman (1898) 120 C 128, 134; see also People v. Hagen (1998) 14 C4th 652, 663.)


“To illustrate, assume a witness has unqualifiedly declared under penalty of perjury Smith was at the corner of Third and Main at 11:00 p.m. last Saturday night. The witness is not guilty of perjury if he saw someone he mistook for Smith at that location and time or if he saw Smith but was mistaken about the location or time. The witness is guilty of perjury, however, if he was at home asleep at 11:00 p.m. last Saturday because, even though Smith could have been at Third and Main at that time and date, ‘the witness absolutely knows when giving his testimony that he does not know anything about the matter to which he is testifying.’ [Footnote omitted.]” (Ibid., citing and quoting  Von Tiedeman, 120 C at 136.)


In other words, the instruction’s flaw is that it may lead “to the erroneous conclusion [that the defendant] may be found guilty of perjury based on [his or her] honest mistake about a fact.” (Rutter, 143 CA4th at 1355; Von Tiedeman, 120 C at 134.)

Identification Of Parties—See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 3146.5 Inst 2 Personal Use of Firearm: Requirement Of Threat To Use Firearm (PC 12022.5) [Replace 2nd paragraph of the Points and Authorities [The CALCRIM Deficiency] with the following:]

The CALCRIM Deficiency—In CC 221, the term "personally uses a firearm" is alternatively defined as meaning "displays the firearm in a menacing manner." Importantly, the quoted definition is not complete. As is well settled, when a gun is not aimed at the victim, PC 12022.5 requires "some type of display of the weapon, coupled with a threat to use it ..." (People v. Jacobs (1987) 193 CA3d 375, 381). “. . .[A] gun is "used" when there is evidence of gun-related conduct coupled with the intent the gun-related action facilitate the crime: in Johnson [People v. Johnson (1995) 38 CA4th 1315] active display with threats to effect the false imprisonment, in Jacobs [People v. Jacobs (1987) 193 CA3d 375] a threat and audibly cocking the gun as if in preparation to shoot to complete the robbery, in Colligan [People v. Colligan (1979) 91 CA3d 846] active display with threats to further the robbery.” [emphasis added] ([NF] Alvarado v. Superior Court (1/16/2007, B194139) 146 CA4th 993, 1006 [“. . .no evidence of any action taken with the gun, or of any gun-related conduct. . .”].) Thus, as a mere "menacing" display of a weapon is not sufficient to constitute a violation of PC 12022.5. Rather, the display must be coupled with a threat. While the threat may be implied from conduct (see People v. Granado (1996) 49 CA4th 317, 325 [jury may find "facilitative use" from intentional display or exposure of firearm]), it will generally take the form of "words." (Jacobs, at 381.)


[This replaces the previous entry:]

F 3160 Note 9 Group Attack: Constitutional Claim—Failure To Require Finding Of Personal Infliction

See FORECITE F 17.20 n10.


F 3406 Note 1 Mistake of Fact: CALCRIM Cross References And Research Notes

CALCRIM Cross-References:

CALCRIM 3404 [Accident]

Research Notes:

See CLARAWEB Forum, Defenses and Insanity – Series 3400 


See also California Mandatory Criminal Jury Instruction Handbook (CJER) (2007) § 2.124


F 3406 Note 2 Right To Instruction On Mistake Of Fact


See People v. Russell (2006) 144 CA4th 1415, 1425-27.


F 3406 Note 3 Claim Of Right: Overlap With Mistake Of Fact

See People v. Russell (2006) 144 CA4th 1415, 1428-29 [“the defense can overlap”].


[Note: This replaces the previous Points and Authorities:]

F 3500.2 Inst 1 Unanimity: Enumeration Of Acts
Points and Authorities

"The Prosecution Contends" – CALCRIM 3500 improperly informs the jurors that the prosecution has "presented evidence" on certain matters. This is an unwarranted comment on the evidence which invades the province of the jury. It is the jurors who must determine the meaning and import, if any, of the prosecution's evidence. "A fundamental premise of our criminal trial system is that 'the jury is the lie detector.' [Citation.] Determining the weight and credibility of witness testimony, therefore, has long been held to be the 'part of every case [that] belongs to the jury, who are presumed to be fitted for it by their natural intelligence and their practical knowledge of men and the ways of men.' [Citation.]" (U.S. v. Scheffer (1998) 523 US 303, 313 [118 SCt 1261; 140 LEd2d 413].) "Implicit in the right to trial by jury afforded criminal defendants under the Sixth Amendment to the Constitution of the United States is the right to have that jury decide all relevant issues of fact and to weigh the credibility of witnesses." (U.S. v. Hayward (DC Cir. 1969) 420 F2d 142, 144; see also U.S. v. Gaudin (1995) 515 US 506, 511 [115 SCt 2309; 132 LEd2d 444]; Davis v. Alaska (1974) 415 US 308, 318 [94 SCt 1105; 39 LEd2d 347]; Bollenbach v. U.S. (1946) 326 US 607, 614 [66 SCt 402; 90 LEd 350] [" ... the question is not whether guilt may be spelt out of a record, but whether guilt has been found by a jury according to the procedure and standards appropriate for criminal trials ..." ]; United States v. Geston (9th Cir. 2002) 299 F3d 1130 [prosecutor's repeated questions to defense witnesses, asking whether, if a government witness had testified to a specific fact, that witness would be lying, impacted defendant's due process rights]; United States v. Rockwell (3rd Cir. 1986) 781 F2d 985, 991 [instructions which "improperly invaded the province of the jury to determine the facts and assess the credibility of witnesses ... [were] sufficiently misleading to deprive Rockwell of a fair trial" ]; Snowden v. Singletary (11th Cir. 1998) 135 F3d 732, 738 [allowing expert testimony that 99% of child sexual abuse victims tell the truth usurped the jury's fact-finding role and made the trial fundamentally unfair].)

Enumeration Of Elements Necessary To Ensure Juror Understanding – Unless a concept is set forth in the enumerated elements of the charges there is a danger the jurors will conclude that the concept is not an element and does not need to be proved by the prosecution beyond a reasonable doubt.  “The explanation of the terms [in the instruction] does not make the concept another element that must be alleged and proved.”  In re Lemanuel C. (2006) 139 CA4th 482, 498; see also Estelle v. McGuire (1991) 502 US 62 [116 LEd2d 385; 112 SCt 475] [reasonable likelihood of juror misunderstanding the law violates due process].)

Enumeration Of Elements: Constitutional Grounds – This request is based, inter alia, on the Due Process, Trial By Jury, Confrontation, Compulsory Process and Right to Counsel Clauses of the California Constitution (Art I, §7, 15 and 16) and the federal constitution (5th, 6th and 14th Amendments), as applied to the California through the Incorporation Doctrine. (Duncan v. Louisiana (1968) 391 US 145 [20 LEd2d 491; 88 SCt 1444]; see also Tennessee v. Lane (2004) 541 US 509, 562 [158 LEd2d 820; 124 SCt 1978].)

Accordingly, failure to separately enumerate each discrete element of the charged offense will abridge the defendant's rights under the above constitutional provisions by:

(1) Failing to clearly and expressly enumerate each discrete element in the body of the instructions to assure that the jurors will understand precisely what the prosecution must prove. (See Conde v. Henry (9th Cir. 1999) 198 F3d 734, 741 [Even if an element of an offense is correctly stated in the instruction preamble which describes the offense, if the element is not correctly enumerated in the body of the instruction, it will be assumed that the jury followed the incorrect stated elements rather than the correct preamble definition]; see also generally Baldwin v. Blackburn (5th Cir. 1981) 653 F2d 942.) This in turn violates the constitutional requirement that the prosecution prove every essential fact and element of the crime beyond a reasonable doubt. (In re Winship (1970) 397 US 358, 364 [25 LEd2d 368; 90 SCt 1068]; see also Apprendi v. New Jersey (2000) 530 US 466 [147 LEd2d 435; 120 SCt 2348]; Neder v. U.S. (1999) 527 US 1 [119 SCt 1827; 144 LEd2d 35]; U.S. v. Gaudin (1995) 515 US 506 [132 LEd2d 444; 115 SCt 2310]; Sullivan v. Louisiana (1993) 508 US 275, 278-81 [113 SCt 2078; 124 LEd2d 182]; Carella v. California (1989) 491 US 263, 265-66 [109 SCt 2419; 105 LEd2d 218]; Cabana v. Bullock (1986) 474 US 376, 384-86 [106 SCt 689; 88 LEd2d 704].)

(2) Enumerating some elements and not others and, thus, failing to assure that the jurors will consider each element on an equal footing and not give certain elements more or less consideration. Undue emphasis of particular elements or instructions violates the defendant's right to a fair and impartial trial by jury and to instructions which are fairly balanced. (See Wardius v. Oregon (1973) 412 US 470 [93 SCt 2208; 37 LEd2d 82]; Cool v. United States (1972) 409 US 100 [34 LEd2d 335; 93 SCt 354]; United States v. Harbin (7th Cir. 2001) 250 F3d 532; [See also FORECITE CG 5.4.3 and CG 6.5].)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 12.2 [Duplicity/Unanimity]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 3500.2 Inst 1 Unanimity: Enumeration Of Acts [Replace 5th paragraph of the Points and Authorities with the following:]

(2) Enumerating some elements and not others and, thus, failing to assure that the jurors will consider each element on an equal footing and not give certain elements more or less consideration.  (See generally FORECITE PG X(D)(5) [jurors may reasonably drawn improper inferences from inconsistencies in the instructions].)  Undue emphasis of particular elements or instructions violates the defendant's right to a fair and impartial trial by jury and to instructions which are fairly balanced. (See Wardius v. Oregon (1973) 412 US 470 [93 SCt 2208; 37 LEd2d 82]; Cool v. United States (1972) 409 US 100 [34 LEd2d 335; 93 SCt 354]; United States v. Harbin (7th Cir. 2001) 250 F3d 532;  [See also FORECITE CG 5.4.3 and CG 6.5].)


[This replaces the previous entry:]

F 3515.2 Note 3 Multiple Counts: Multiple Victims

Basic Principles – California law is well settled that with regard to crimes of violence against persons, such as assault, homicide or robbery, if a single act injures more than one victim, there are as many crimes as there are victims. (People v. Majors (1884) 65 C 138, 146-147; Neal v. State of California (1960) 55 C2d 11, 20-21; People v. Smart (2006)145 CA4th 1216, 1224; People v. Lagomarsino (1950) 97 CA2d 92, 98-99; see 1 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Elements, § 25, p. 231.)

However, “this principle of multiple victims-multiple offenses has been applied only where each victim is the subject of a separately charged offense; that is, the number of offenses charged aligns with the number of victims injured. [Citations.]” (People v. Smart, 145 CA4th at 1224.) Thus, even if there are multiple victims, if only one offense is charged then the defendant may only be convicted of a single offense. (Id. at 1224-25.)
Multiple Victims: Carjacking – Multiple convictions for carjacking are permissible if a single car is taken from the presence of multiple victims. (People v. Hamilton (1995) 40 CA4th 1137.)

Multiple Counts: Attempt Directed Towards Two Victims – If the defendant specifically intends to commit a crime against two victims (e.g., to rob each of two victims), then conviction for two counts of attempt may be proper. (See People v. Bonner (2000) 80 CA4th 759, 763; compare FORECITE F 17.02 n14 [Whether Single Act Intentionally Directed Toward One Victim Can Constitute Multiple Counts Of Attempted Murder].)

Multiple Assault Victims—People v. Raviart (2001) 93 CA4th 258, held that two convictions of assault are permissible when the defendant, who was confronted by two police officers, drew a loaded handgun and pointed it at one of the officers under circumstances from which the jury could conclude that the defendant had the intent to shoot both officers.

CALJIC NOTE: See FORECITE F 9.00 n13.

Multiple Convictions: Brandishing At More Than One Person—(See In re Peter F. (2005) 132 CA4th 877; People v. Hall (2000) 83 CA4th 1084 [brandishing a firearm at more than one police officer does not permit multiple sentences].)

Whether Single Act Intentionally Directed Toward One Victim Can Constitute Multiple Counts Of Attempted Murder – See People v. Smith (2005) 37 C4th 733 [firing single shot at two victims permitted inference of intent to kill both victims; "kill zone" instruction not required]; compare People v. Bland (2002) 28 C4th 313, 326-331[unless the defendant specifically intended to kill the second victim, or if the second victim was in the "killing zone," the defendant may not be convicted of attempting to murder the second victim based solely on the intent to kill the first victim].

(See also FORECITE F 8.66 n16 and F 17.02 n21.)

Propriety Of Multiple GBI Enhancements For Single Count Alleging Two Victims – See FORECITE F 3160 Note 10; F 17.20 n11.

IAC For Failure To Request Instruction That Charges Must Be Considered Separately – [See Brief Bank # B-883 for briefing on this issue.]

CALJIC NOTE: See FORECITE F 17.02 n11, F 17.02 n14, F 17.02 n17, F 17.02 n20 and F 17.02 n21.


F 3515.2 Note 20 Conviction Of Both Carjacking And Robbery

People v. Green (1996) 50 CA4th 1076, held that conviction of both carjacking and robbery is proper because carjacking is not a lesser-included offense of robbery. The Green decision was based on its interpretation of People v. Dominguez (1995) 38 CA4th 410, 419, which held that carjacking involves an element "unlawful driving" which is not included within robbery. (Green, 50 CA4th at 1084.) This analysis was contradicted by the decision in People v. Montero DEPUBLISHED (1996) 48 CA4th 1524, 1532-33, which held that carjacking merely requires the defendant to secure dominion and control over the vehicle. In this sense, it is difficult to logically reconcile the conclusion People v. Irvin (1991) 230 CA3d 180, 183-86 that vehicle theft is a lesser-included of robbery with Green’s conclusion that securing dominion and control over a vehicle is not.


F 3550 Note 1 Procedures And Instructions Re: Juror Deadlock

Neither CALCRIM nor CALJIC provide any specific comments or instructions regarding juror deadlock.  For procedural notes on deadlock see FORECITE PG IX(J) and F 17.55 et seq.


For an instruction that the jurors must not surrender conscientiously held beliefs, see FORECITE F 17.55a.


F 3550 Note 2  Propriety Of Giving The “Virga Firecracker” Instruction To A Deadlocked Jury

The so-called “Virga Firecracker Instruction” was approved in People v. Moore (2002) 96 CA4th 1105, 1119-1120; see also People v. Hinton (2004) 121 CA4th 655, 661 [approving Moore instruction].)


It has apparently been updated with references to CALCRIM by the Sacramento Superior Court Research Attorney.  The updated version was distributed to “All Judicial Officers” in the county on January 19, 2006.  Thus, although the instruction does not appear in CALCRIM it is apparently being used in conjunction with CALCRIM.


The following discussion suggests possible modifications to the Virga instruction which might be requested.


Such instructions seem unfair because they focus primarily on how to reach a verdict without any reminder about the presumption of innocence.


1. Jurors should be admonished not to give supplemental instructions undue consideration.  Because the Virga instruction is a supplemental admonition which is given during deliberations, the jurors may have a natural tendency to place undue emphasis on it. Hence, after delivering such a supplemental instruction, the court should admonish the jury not to give it any more significance than the other instructions which were previously delivered to the jury. (See Davis v. Erickson (1960) 53 C2d 860, 863-64; see also United States v. Meadows (5th Cir. 1979) 598 F2d 984, 990.) “In giving additional instructions to a jury -- particularly in response to inquiries from the jury -- the court should be especially careful not to give an unbalanced charge.” (U.S. v. Sutherland (5th Cir. 1970) 428 F2d 1152, 1157; see also People v. Moore (1954) 43 C2d 517, 526-27.) 

Nothing in the body of the Virga instruction admonishes the jurors against giving it undue consideration.


2. The Virga Dynamite Instruction unduly focuses the jury on matters other than the presumption of innocence.  Neither the Virga Instruction, nor either of the CALCRIM instructions it references (200 & 3550), say anything whatsoever about the presumption of innocence.


“A strong argument can be made that a supplemental charge should explicitly remind the jurors that the government bears the burden of proof in a criminal case, and that if the government has failed to prove guilt beyond a reasonable doubt, then the defendant is entitled to a not guilty verdict. These concepts were included in the seminal version of the Allen charge. [Citations.]" (6TH CIRCUIT PATTERN JURY INSTRUCTIONS - CRIMINAL 9.04 [Deadlocked Jury] commentary (1991); see also U.S. v. Lewis (6th Cir. 1981) 651 F2d 1163, 1165 [given the weakness of the evidence against the defendant and the jury’s difficulty in weighing the evidence, it was improper not to reinstruct on the government’s burden of proving guilt beyond a reasonable doubt].) “If the judge chooses to give any additional charge and elects not to repeat the entire original charge, he should remind the jury of the burden and quantum of proof and presumption of innocence and remind them that all instructions must be considered as a whole or take other appropriate steps to avoid any possibility of prejudice to the defendant.” (U.S. v. Sutherland 428 F2d at 1157.) 


Accordingly, the Virga instruction is defective because it fails to remind the jurors about the presumption of innocence.


3. Even if there is no obligation to remind the jurors about the presumption of innocence, the Virga instruction unconstitutionally misleads the jurors regarding their duty in light of that presumption.  The Virga instruction instructs the jurors that they “must determine what facts have been proved...and apply the law I state to you to the facts as you determine them and in this way, arrive at your verdict.” This description of the jurors’ duty is further explained in CALCRIM 200 – which the Virga instruction suggests the jurors “reread”– as follows:


You must decide what the facts are. It is up to you, exclusively, to decide what 


             happened....” (CALCRIM 200, para 2.)


These admonitions misstate the jurors’ duty and skew the deliberations in favor of conviction. 


As a legal principle, the presumption of innocence is straight forward: The prosecution has the burden of proving every essential fact and element of the charge beyond a reasonable doubt and the defendant has no burden to produce any evidence at all. (In re Winship (1970) 397 US 358 [90 SCt 1068; 25 LEd2d 368]; U.S. v. Maccini (1st Cir. 1983) 721 F2d 840.) However, in practice this principle may be counter-intuitive to jurors who are naturally prone to view their role as deciding “what happened.” Therefore it is important for the jury instructions to assure the jurors understand that “. . . the question in a criminal case is not whether the defendant committed the acts of which he is accused. The question is whether the Government has carried its burden to prove its allegations . . . .” (Mitchell v. U.S. (1999) 526 US 314, 328 [119 SC. 1307; 143 LEd2d 424].) In other words, the instructions should avoid language–such as the CALCRIM passages quoted above--that perpetuates the juror’s intuitive inclination to make the trial a fact finding mission. 


This is so because it is simply not necessary for the jurors to decide “what the facts are” or “what happened” to return a verdict of not guilty. The presumption of innocence is alone sufficient to acquit the defendant and a reasonable doubt as to guilt may be based on a lack of evidence or a conflict in the evidence. (People v. Hill (1998) 17 C4th 800, 831; see also Taylor v. Kentucky (1978) 436 US 478 [56 LEd2d 468; 98 SCt 1930]; United States v. Hollister (8th Cir. 1984) 746 F2d 420, 424.) In other words, there need not be any “affirmative evidence demonstrating a reasonable doubt . . .” (People v. Hill 17 C4th at  831.) “[T]he jury may simply not be persuaded by the prosecution’s evidence.” (Ibid.) ADVANCE \d 4

Because the Virga instruction, and the CALCRIM instructions to which it refers the jurors, do not convey the above principle, the Virga instruction is unconstitutionally misleading and unfairly skewed in favor of the prosecution. (See People v. Moore (1954) 43 C2d 517, 526-27 [275 P2d 485] [“There should be absolute impartiality as between the People and the defendant in the matter of instructions”]; see also Reagan v. United States (1895) 157 US 301, 310 [15 SCt 610; 39 LEd 709]; cf.Wardius v. Oregon (1973) 412 US 470 [93 SCt 2208; 37 LEd2d 82]; Cool v. United States (1972) 409 US 100 [34 LEd2d 335; 93 SCt 354].)


4. The Virga Instruction fails to instruct the jurors not to surrender conscientiously held beliefs simply to secure a verdict.  When a trial court instructs a deadlocked jury it “is essential in almost all cases to remind jurors of their duty and obligation not to surrender conscientiously held beliefs simply to secure a verdict for either party.” (U.S. v. Mason (9th Cir. 1981) 658 F2d 1263, 1268; see also Rodriguez v. Marshall (9th Cir. 1997) 125 F3d 739, 748-51 [inquiry held not to be coercive where court on four occasions reminded the jurors not to surrender their sincerely held beliefs under pressure from the majority]; U.S. v. Scott (6th Cir. 1977) 547 F2d 334, 337 [“one of the most important parts of the Allen charge”]; Smalls v. Batista (2nd Cir. 1999) 191 F3d 272, 279 [“lack of any cautionary language which would discourage jurors from surrendering their own conscientiously held beliefs was a ‘fatal flaw’”].)


However, nowhere in the Virga instruction, nor in the CALCRIM instructions to which it refers, is a juror expressly precluded from changing his or her mind for the purpose of reaching a verdict. The Virga instruction tells the jurors to reread CALCRIM 3550 which states...”do not change your mind just because other jurors disagree with you.” (CC 3550, para 2.) This is a crucial omission because it unconstitutionally implies that changing one’s mind for the purpose of reaching a verdict is permissible.


5. The Virga instruction improperly requires that any subsequent notes from the jurors be signed by the foreperson.  The last paragraph of the Virga instruction requires that any written note be “signed by the foreperson.” This improperly limits the right and ability of individual jurors to send notes to the judge.


“‘Because a defendant . . . has a right to a unanimous verdict of 12 impartial jurors [citations], it is settled that a conviction cannot stand if even a single juror has been improperly influenced.’ [Citations.]” (People v. Holloway (1990) 50 C3d 1098, 1112; see also PC 1163 [“When a verdict is rendered, and before it is recorded, the jury may be polled, at the request of either party, in which case they must be severally asked whether it is their verdict, and if any one answer in the negative, the jury must be sent out for further deliberation”]; People v. McIntyre (1990) 222 CA3d 229, 232-33 [verdict of guilt may not be returned if even a single juror believes that the defendant was entrapped]; Davis v. Georgia (1976) 429 US 122 [50 LEd2d 339; 97 SCt 399] [holding death sentence unconstitutional where a single juror excluded in violation of Witherspoon v. Illinois (1968) 391 US 510 [20 LEd2d 766; 88 SCt 1770]; People of Territory of Guam v. Marquez (9th Cir. 1992) 963 F2d 1311, 1314-15 [each juror must be able to individually read and understand the instructions].) 


PG VII(I) CONSTITUTIONAL GROUNDS FOR INSTRUCTION REQUESTS

CG 13.11 Jury Must Consider Mitigating Evidence [Replace 2nd paragraph of Points and Authorities with the following:]


The sentencer must consider “as a mitigating factor, any aspect of the defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.” (Lockett v. Ohio (1978) 438 US 586, 604 [98 SCt 2954; 57 LEd2d 973]; see also [NF] Kansas v. Marsh (2006) ____ US _____ [165 LEd2d 429; 126 SCt 2516, 2526 [“Consonant with the individualized sentencing requirement, a Kansas jury is permitted to consider any evidence relating to any evidence relating to any mitigating circumstance in determining the appropriate sentence for a capital defendant, so long as that evidence is relevant [citation]”]; Weeks v. Angelone (2000) 528 US 225 [120 SCt 727, 732; 145 LEd2d 727] [“the sentencer may not be precluded from considering, and may not refuse to consider, any constitutionally relevant mitigating evidence ...”]; Buchanan v. Angelone (1998) 522 US 269, 276 [118 SCt 757; 139 LEd2d 702] [same]; 8th & 14th Amendments.) This includes the defendant’s mental impairment and background. (Penry v. Lynaugh (1989) 492 US 302, 320 [109 SCt 2934; 106 LEd2d 256]; see also Eddings v. Oklahoma (1982) 455 US 104, 114-17 [102 SCt 869; 71 LEd2d 1].)
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