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ANNOTATED LIST OF CALCRIM INSTRUCTIONS DISCUSSED IN THE CASE LAW
Fall* 2009 CALCRIM Revisions FORECITE Critique And Comments

PRACTICE GUIDE
PG V(A)(15) Sua Sponte Duties In Civil Commitment Proceedings.

The procedural protections applicable in criminal trials are also afforded in commitment-extension proceedings. (PC 1026.5(b)(7) ["The person shall be entitled to the rights guaranteed under the federal and State Constitutions for criminal proceedings"]; see also People v. Wilder (1995) 33 CA4th 90, 102 [applying sua sponte instruction rule in §1026.5 case]; n8 CALCRIM No. 3453 (Fall 2008), Bench Notes, p. 914.)


LIO VI (LIO CHK)
LESSER INCLUDED CHECKLIST
PC 4501.1 - GASSING

OFFENSES INCLUDED 


a.
Battery On Nonprisoner By Prisoner (PC 4501.5).  Battery by a prisoner on a nonprisoner (PC 4501.5), is a necessarily included offense of battery by gassing (PC 4501.1). A defendant may not be convicted of both the greater and lesser included offense within the meaning of PC 954 and People v. Ortega (1998) 19 C4th 686, 692 [the elements test; if a crime cannot be committed without also necessarily committing a lesser offense, the latter is a lesser included offense within the former].) [NF] People v. Flores (8/17/2009, F055859) 176 CA4th 924.)      


CALCRIM
[NOTE: This replaces the previous entry]:
F 100.3 Inst 1 (a-c) Self Representation Instructions

See FORECITE F 107 Inst 1.


[NOTE: This replaces the previous entry]:
F 100.3 Note 1 Self-Representation: Waiver Must Be Obtained At Time Defendant Is Bound Over For Trial In Superior Court

See FORECITE F 107 Note 1.


[NOTE: This replaces the previous entry]:
F 100.3 Note 2 Self-Representation: Right To Advisory Counsel In Non-Capital Cases

See FORECITE F 107 Note 2.


[NOTE: This replaces the previous entry]:
F 100.3 Note 3 Self-Representation On Appeal: Denial Of Access To Law Library Not Sufficient Basis For Denial

See FORECITE F 107 Note 3.


[NOTE: This replaces the previous entry]:
F 100.3 Note 4 Self-Representation: Advising Accused As To Privilege Against Self-Incrimination

See FORECITE F 107 Note 4.


[NOTE: This replaces the previous entry]:

F 100.3 Note 5 Self-Representation: Failure To Allow Defendant To Proceed Pro Per As Reversible Error

See FORECITE F 107 Note 5.


[NOTE: This replaces the previous entry]:
F 100.3 Note 6 Self-Representation: Mental Competency Of Defendant

See FORECITE F 107 Note 6.


[NOTE: This replaces the previous entry]:
F 100.3 Note 7 Self-Representation: Waiver Must Be Knowing And Voluntary

See FORECITE F 107 Note 7.


[NOTE: This replaces the previous entry]:
F 100.3 Note 8 Self-Representation: Applicability To Penalty Phase Of Death Penalty Trial

See FORECITE F 107 Note 8.


[NOTE: This replaces the previous entry]:
F 100.3 Note 9 Self-Representation: Termination Or Revocation For Out-Of-Court Conduct

See FORECITE F 107 Note 9.


[NOTE: This replaces the previous entry]:
F 100.3 Note 10 Courtroom Security: Self-Representation—Exclusion Of Pro Se Defendant From Sidebar Conferences

See FORECITE F 107 Note 10.


[NOTE: This replaces the previous entry]:
F 100.3 Note 11 Forfeiture Of Right To Counsel By Misconduct: Due Process Requires Warning

See FORECITE F 107 Note 11.


[NOTE: This replaces the previous entry]:
F 100.3 Note 12 Self-Representation: Self-Representation At Trial Does Not Preclude Representation By Counsel At Sentencing

See FORECITE F 107 Note 12.


[NOTE: This replaces the previous entry]:
F 100.3 Note 13 Self-Representation On Appeal

See FORECITE F 107 Note 13.


[NOTE: This replaces the previous entry]:
F 100.3 Note 14 Self-Representation: Self-Representation At Trial Does Not Preclude Representation By Counsel At Motion For New Trial


See FORECITE F 107 Note 14.

F 104.5 Inst 1 Error To Imply That Jurors' Recollection Or Notes Are Per Se Less Accurate Than The Reporter's Notes
[Replace this paragraph only; instruction and remainder of Points and Authorities remain the same:]

Need For Instruction – There is no legal basis for requiring a juror to accept the court reporter’s notes over the juror’s own recollection and/or notes. (See e.g., People v. Smith (2005) 135 CA4th 914, 925 [assuming juror notes were "accurate"].) To the contrary, the cases and Rules of Court recognize the fallibility of the court reporter’s record by providing comprehensive procedures to correct it. (See e.g., Calif. Rules of Court Rule 35.2 [Certifying The Trial Record For Accuracy]; People v. Huggins (2006) 38 C4th 175, 191 ["punctuation supplied by the court reporter failed to accurately reflect the meaning conveyed ..."]; People v. Coley (1997) 52 CA4th 964, 972; People v. Williams (1994) 30 CA4th 1758, 1764-65 [court reporter’s transcription of oral instructions is not an adequate substitute for copies of the written instructions]; Little v. U.S. (10th Cir. 1934) 73 F2d 861, 864 [recognizing the reality that the reporter may make "a mistake in the reading of ... shorthand symbol[s] ..."].) Therefore, the jurors should be free to rely on their own recollection of the testimony even if it conflicts with the reporter’s notes.)  


F 107  PRO PER DEFENDANT

F 107 Inst 1 (a-c) Self-Representation Instructions
ALERT: CALCRIM HISTORY – As previously recommended by FORECITE, the CALCRIM Committee added a specific instruction on self-representation in its August 2009 revisions.

Alternative a [Self-Representation From Outset]:

Even though _________ <name of defendant> was at first represented by a lawyer he has decided to continue this trial representing himself and not use the services of a lawyer. He has a perfect right to do that. His decision has no bearing on whether he is guilty or not guilty, and it should have no effect on your consideration of the case.
[Source: Federal Judicial Center, Pattern Criminal Jury Instructions Inst. No. 6 [Discharge Of Defense Counsel During Trial] (1988).]

Alternative b [Self-Representation After Discharge Of Defense Counsel]:

Even though the defendant _________ <name of defendant> was at first represented by a lawyer, [he] [she] has decided to continue the trial representing [himself] [herself] and not to use the services of a lawyer. [He] [She] has a right to do that. [His] [Her] decision has no bearing on whether [he] [she] is guilty or not guilty, and it must have no effect on your consideration of the case.
[Source: 8th Circuit Model Jury Instructions—Criminal 2.22 [Discharge Of Defense Counsel During Trial] 2000).]

Alternative c:

A defendant in a criminal trial has a constitutional right to represent [himself] [herself]. You must not draw any inference from the fact that a defendant represented [himself] [herself] during any part of the trial. Further, you must neither discuss this matter nor permit it to enter into your deliberations in any way.
Points and Authorities

If the jury does not understand that the defendant properly and legally decided to represent himself, there may be a danger that the jury will speculate that the defendant was not given an attorney due to the defendant's misconduct. Upon request, the defendant is entitled to have the jury instructed to draw no inference adverse to the defendant from the defendant's exercise of the right of self-representation . (People v. Crandell (1988) 46 C3d 833, 876-77; see also Faretta v. California (1975) 422 US 806 [95 SCt 2525; 45 LEd2d 562].)

Identification Of Parties – See FORECITE F 100.2 Note 1.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case.

Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 1.7 [Self-representation ]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

USE NOTES: Obviously a request for instruction on this matter will usually have to be made personally by the defendant since he/she will not be represented by counsel. However, in cases where counsel is discharged, there may be an opportunity for counsel to suggest to the defendant and/or court that instruction on this matter be considered.

This instruction may be appropriate when the defendant is acting as co-counsel as well as when the defendant is acting alone. However, when the defendant is acting alone, it may be appropriate for the judge to inquire as to whether the defendant wishes to request this instruction. This instruction must be requested because any advantage to the defendant in giving such an instruction is "debatable" because it may have the effect of highlighting the very fact that it is intended to minimize. (Crandell, 46 C3d at 877.)

APPELLATE PRACTICE NOTE: The United States Supreme Court has held that a defendant does not have the right under the federal constitution to self-representation on direct appeal from a judgment of conviction. (Martinez v. Court of Appeal of California (1999) 526 US 1064 [119 SCt 1453; 143 LEd2d 540 (Mem)].)


F 107 Note 1 Self-Representation: Waiver Must Be Obtained At Time Defendant Is Bound Over For Trial In Superior Court
(See People v. Crayton (2000) 28 C4th 346, 350 [failure to obtain timely waiver of right to counsel is subject to harmless error review]; see also U.S. v. Hayes (9th Cir. 2000) 231 F3d 1132, 1137-40 [when defendant waives his right to counsel, court is not required to impart technical legal knowledge, but must advise of inherent pitfalls of self-representation]; but see People v. Sohrab (1997) 59 CA4th 89, 99 [error is reversible per se].)

CALJIC NOTE: See FORECITE F 2.60 n8.


F 107 Note 2 Self-Representation: Right To Advisory Counsel In Non-Capital Cases
A trial court is not required to appoint advisory counsel to assist a non-capital defendant who is self-representing, even when that defendant is non-English speaking and/or unsophisticated and the charge is murder. (People v. Garcia (2000) 78 CA4th 1422, 1428 [declining to extend People v. Bigelow (1984) 37 C3d 731 to non-capital cases].)

CALJIC NOTE: See FORECITE F 2.60 n10.


F 107 Note 3 Self-Representation On Appeal: Denial Of Access To Law Library Not Sufficient Basis For Denial
"An incarcerated criminal defendant who chooses to represent himself has a constitutional right to access to 'law books ... or other tools' to assist him in preparing a defense. [Citation.] If the state had unconstitutionally denied [the defendant] such access, that denial would have been an independent basis for relief... So long as the state did not restrict or deny access unconstitutionally, it would have been up to [the defendant] to decide whether, under the circumstances, he wished to represent himself." (Bribiesca v. Galaza (9th Cir. 2000) 215 F3d 1015, 1020.)

CALJIC NOTE: See FORECITE F 2.60 n11.


F 107 Note 4 Self-Representation: Advising Accused As To Privilege Against Self-Incrimination
The Killpatrick-Kramer rule, which directs a trial court to warn a pro per defendant of the privilege against self-incrimination before he or she takes the witness stand, was disapproved in People v. Barnum (2003) 29 C4th 1210, 1214.) Under Barnum, the judge may, but is not required, to separately warn pro per defendants of their Fifth Amendment privilege not to testify even if they are called to testify by the prosecutor.

CALJIC NOTE: See FORECITE F 2.60 n12.


F 107 Note 5 Self-Representation: Failure To Allow Defendant To Proceed Pro Per As Reversible Error
(See People v. Carlisle (2001) 86 CA4th 1382 [when defendant unequivocally requests to represent himself, court's failure to allow him to proceed pro per is reversible error]; see also People v. Dent (2003) 30 C4th 213 [trial court erroneously denied self-representation request made by defendant in death penalty case]; People v. Williams DEPUBLISHED (2001) 92 CA4th 239.)

(See also FORECITE F 100.3 Note 8.)

CALJIC NOTE: See FORECITE F 2.60 n13.


F 107 Note 6 Self-Representation: Mental Competency Of Defendant
A defendant who is not familiar with the law and legal procedures, but is mentally competent and is fully informed of the right to counsel, has right to self-representation. (People v. Silfa (2001) 88 CA4th 1311; see also Godinez v. Moran (1993) 509 US 389 [125 LEd2d 321; 113 SCt 2680] [test for competency to self-represent is same as competency to stand trial].)

To be competent to represent himself, a defendant must simply have a "rational understanding" of the proceedings. (See Godinez v. Moran (1993) 509 US 389, 397-98 [125 LEd2d 321; 113 SCt 2680].) Hence, it is error to find that a defendant is not competent to represent himself or herself simply because he or she will be unable to present his or her defense in an informed, reasonable, or intelligent manner. (Van Lynn v. Farmon (9th Cir. 2003) 347 F3d 735.)

CALJIC NOTE: See FORECITE F 2.60 n14.


F 107 Note 7 Self-Representation: Waiver Must Be Knowing And Voluntary
See People v. Lawley (2002) 27 C4th 102, 139 [115 CR2d 614] [as well as determining that a defendant who seeks to waive counsel is competent, the trial court, by making the defendant aware of the risks of self-representation, must satisfy itself that the waiver is knowing and voluntary]; see also Godinez v. Moran (1993) 509 US 389, 400 [125 LEd2d 321; 113 SCt 2680]; People v. Bloom (1989) 48 C3d 1194, 1224; but see Iowa v. Tovar (2004) 541 US 77 [124 SCt 1379; 158 LEd2d 209] [trial courts are not required to advise defendants representing themselves that waiving counsel entails a risk that a defense will be overlooked, or that they lose an independent opinion whether it is wise to plead guilty].

CALJIC NOTE: See FORECITE F 2.60 n15.


F 107 Note 8 Self-Representation: Applicability To Penalty Phase Of Death Penalty Trial
"[T]he state's interest in insuring a reliable penalty determination may not be urged as a basis for denying a capital defendant his fundamental right to control his defense by representing himself at all stages of the trial." [Citations and internal quotation marks omitted.] (People v. Koontz (2002) 27 C4th 1041, 1074; see also People v. Boyette (2002) 29 C4th 381.) Other jurisdictions considering the question have answered it similarly. (E.g., U.S. v. Davis (5th Cir. 2002) 285 F3d 378, 384 [defendant's Farretta rights under the 6th Amendment trump any inherent judicial powers and cannot be impinged because society or a judge "may have a difference of opinion with the accused as to what type of evidence, if any, should be presented in a penalty trial" ]; People v. Coleman (IL 1995) 660 NE2d 919, 937-38; Bridges v. State (NV 2000) 6 P3d 1000, 1012; State v. Reed (SC 1998) 503 SE2d 747, 750.)

CALJIC NOTE: See FORECITE F 2.60 n16.


F 107 Note 9 Self-Representation: Termination Or Revocation For Out-Of-Court Conduct
ALERT: People v. Carson (2005) 35 C4th 1 held that the defendant's out-of-court conduct provides good cause for termination of a self-representation order.

There is a dearth of law in the area of terminating a defendant's right of self-representation for out-of-court conduct. Most of the law dealing with limitations on the right to self-representation has dealt with the initial granting of or denial of the right (see e.g., People v. Rudd (1998) 63 CA4th 620 and the cases discussed therein) or the termination of the right to self-representation because of conduct in the courtroom that was either disruptive (Vanisi v. State (Nev. Sup. Ct. 2001) 22 P3d 1164, 1171 [defendant interrupted others, repeated himself over and over and stood up and rocked back and forth and at times talked out loud to himself so that it was impossible to know if he was addressing the court or talking to himself]; United States v. Brown (7th Cir. 1986) 791 F2d 577 [defendant refused to proceed, was held in contempt and right to self-representation revoked]) or obstructive. (United States v. Brock (7th Cir. 1998) 159 F3d 1077 [defendant refused to proceed if he did not get his way]; State v. Whalen (1997) 192 Ariz. 103, 961 P2d 1051 [defendants refused to cross bar because court had a flag with gold fringe and crossing the bar would have been consenting to the court's jurisdiction; additionally defendants insisted they had the right to leave the courtroom whenever they chose].)

In the federal courts there are few cases dealing with the termination of the defendant's right of self-representation because of out-of-court activities. In United States v. Flewitt (9th Cir. 1989) 874 F2d 669, the trial court summarily terminated the defendants' self-representation because, in the court's opinion, the defendants would not prepare for trial and this was an indication they were incapable of representing themselves. In reversing the conviction the appellate court stated, "...[A] defendant's Sixth Amendment right to self-representation—so vigorously upheld by the Supreme Court in Faretta—may [not] be extinguished, as it was in this case, due to the defendant's lack of preparation prior to trial. [Faretta] expressly denies ... that the right of self-representation is 'a license not to comply with relevant rules of procedural and substantive law.' (Faretta, 422 US at 834 fn. 46.) There is no indication that a failure to comply with such rules can result in a revocation of pro se status. Instead, [footnote 46] indicates the Court's meaning to be that a defendant cannot claim 'ineffective assistance of counsel' flowing from his failure to follow the rules of procedure or from his misinterpretation of the substantive law. If he chooses to defend himself, he must be content with the quality of that defense." (United States v. Flewitt, supra, at p. 674.)

In California, some cases have dealt with terminating a defendant's right to self-representation for conduct which is "serious or obstructionist" as set forth in Faretta. (See e.g., People v. Clark (1992) 3 C4th 41, 115-116; People v. Davis (1987) 189 CA3d 1177, 1187.) However, the cases involving out-of-court conduct by the defendant have upheld the right to self-representation.

For example, in Ferrel v. Superior Court (1978) 20 C3d 888, the defendant was allowed to represent himself, but while the trial was pending, he abused several jail rules such as using his legal runner as a conduit to take defendant's illegal gambling winnings out of the county jail and damaging a telephone. The trial judge rescinded the defendant's right to self-representation, but the court of appeal reinstated it stating: "Since it is manifest that the right to present a defense must necessarily be exercised in court, we conclude that an accused should only be deprived of that right when he engages in disruptive in-court conduct which is inconsistent with its proper exercise." (Ferrel, supra, 20 C3d at p. 891.)

In People v. Poplawski (1994) 25 CA4th 881, when the defendant, whose primary language was Polish, expressed dissatisfaction with appointed counsel, the court granted the defendant's motion for self-representation. However, a second judge revoked the defendant's right to self-representation and appointed counsel based upon: "(1) 'the language problem it had experienced with defendant'; (2) defendant's lack of familiarity with 'legal language,' as demonstrated by his ignorance of the meaning of the word 'motion'; and (3) the court's doubts as to whether defendant had a sufficient understanding of the proceedings." (People v. Poplawski, supra, 25 CA4th at p. 891.) In reversing the convictions, the court of appeal stated that even if the factors were relevant, the record did not support judge's findings.

CALJIC NOTE: See FORECITE F 2.60 n17.


F 107 Note 10 Courtroom Security: Self-Representation—Exclusion Of Pro Se Defendant From Sidebar Conferences
(See FORECITE F 1.04 n13.)


F 107 Note 11 Forfeiture Of Right To Counsel By Misconduct: Due Process Requires Warning
(See King v. Superior Court (2003) 107 CA4th 929 [Due process requires that the accused receive warning that continued misconduct may result in the termination of representation, unless the misconduct is of the most serious nature].)

CALJIC NOTE: See FORECITE F 2.60 n19.


F 107 Note 12 Self-Representation: Self-Representation At Trial Does Not Preclude Representation By Counsel At Sentencing
(See Robinson v. Ignacio (9th Cir. 2004) 360 F3d 1044 [under clearly established federal law, state trial court's denial of request for counsel at sentencing by defendant who had represented himself during trial violated Sixth Amendment].)

CALJIC NOTE: See FORECITE F 2.60 n20.


F 107 Note 13 Self-Representation On Appeal
"Neither the holding nor the reasoning in Faretta requires California to recognize a constitutional right to self-representation on direct appeal from a criminal conviction." (Martinez v. Court of Appeal (2000) 528 US 152 [145 LEd2d 597; 120 SCt 684].)

CALJIC NOTE: See FORECITE F 2.60 n5.


F 107 Note 14 Self-Representation: Self-Representation At Trial Does Not Preclude Representation By Counsel At Motion For New Trial
(See Bell v. Hill (9th Cir. 1999) 190 F3d 1089; see also Menefield v. Borg (9th Cir. 1989) 881 F2d 696, 701 [accused who represents himself at trial but asks for an attorney to represent him at a motion for a new trial is entitled to have one appointed].)

CALJIC NOTE: See FORECITE F 2.60 n6.


F 108-119 RESERVED

F 202 Inst 1 Jurors Should Not Be Required To Accept The Reporter’s Notes As Accurate

*Modify CC 202, paragraph 1, last sentence, as follows [added language is underlined; deleted language is stricken]:

It is the record that must guide your deliberations, not your notes. You must accept the court reporter’s record as accurate After hearing the court reporter’s record, each individual juror must decide what was said based on his or her recollection, any notes taken by that juror and the court reporter’s record. You are not bound to accept the court reporter’s record over your own individual recollection and/or notes.  

Points and Authorities

See FORECITE F 104.5 Inst 1.

F 358 Inst 2 (a & b) Confessions And Admissions: When Exculpatory Statements Included
Add at top of entry under title:

CC Revision Alert: In 2008 the last paragraph of CC 358 was revised to address FORECITE’S criticism. The cautionary language is now limited to statements "tending to show ... guilt...." In cases using the prior instruction there may be an appellate issue on this point especially since the CC committee has recognized that the pre-2008 version was erroneous.


[NOTE: This replaces the previous entry]:

F 400.9 Inst 1 Aiding And Abetting: "Equally Guilty"  Language Improper When Accomplice May Be Convicted Of Lesser Offense Than Perpetrator
ALERT: CALCRIM HISTORY – The CALCRIM Committee addressed this defect in its Fall 2009 revisions.

*Modify CJ 3.00, second sentence, when appropriate, to provide as follows:

Each principal, regardless of the extent or manner of participation, is equally guilty, except that an aider and abettor may be found guilty of a lesser offense than the perpetrator.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request. [See CALCRIM Motion Bank # CCM-001.]

"Equally Guilty" Language Is Misleading – The "equally guilty" language of CC 400 is misleading and inaccurate when, based on People v. Woods (1992) 8 CA4th 1570, 1585-88, the accomplice may be convicted of a lesser offense than the perpetrator based on the natural and probable consequences doctrine. (See FORECITE F 402.9 Inst 1.)

Moreover, conviction of the aider and abettor of a lesser offense than the perpetrator may also be appropriate in non-Woods situations (i.e., when the natural and probable consequence doctrine is not used).

The analysis in People v. McCoy (2001) 25 C4th 1111 sets up a legal relationship between the perpetrator and aider/abettor that looks to both the acts and mental state of each actor, on his or her own as well as together—"guilt is based on a combination of the direct perpetrator's acts and the aider and abettor's own acts and own mental state." (McCoy, 25 C4th at 1117; see also People v. Samaniego (2009)172 CA4th 1148, 1166.) From this principle, the proposition seems self-evident that the aider and abettor can be convicted of a lesser offense than the perpetrator: If an aider/abettor can be guilty of a greater crime than the perpetrator because of a greater mental state, then an aider/abettor can be guilty of a lesser crime than the perpetrator for the same reason.

For example, consider the following hypothetical: The perpetrator (P) wants to murder a business rival (V) for financial reasons; and P procures defendant (D) to help in the murderous scheme by telling D that V had been sleeping with D's wife for the past two years. If D explodes in a jealous rage and takes P directly to V's house where P walks in and kills V, P can be guilty as the perpetrator of a first-degree murder with special circumstances, while D could be found guilty of no more than voluntary manslaughter based on heat of passion. D knew the extent of the perpetrator's purpose (at least to the extent of knowing P had premeditated a killing of V); he gave aid to P with the intent of facilitating P's commission of that crime; but because—as McCoy correctly points out—he's guilty based on his own acts and his own mental state, his own mental state could make him guilty of no more than voluntary manslaughter.

One cannot just rest on the defenses to the perpetrator's crime. Since the aider and abettor has to have his own mental state, his mental state could just as easily be for a lesser-included offense, or the natural and probable consequences of one. There is no requirement that the aider and abettors's mental state match the perpetrator's. "Each person's guilt would be based on the combined actus reus of the participants, but also solely on that person's own mens rea. Each person's level of guilt would 'float free.' " (McCoy, 25 C4th at 1121.)

Furthermore, "[T]he dividing line between the actual perpetrator and the aider and abettor is often blurred. ... The aider and abettor doctrine merely makes aiders and abettors liable for their accomplices' actions as well as their own. It obviates the necessity to decide who was the aider and abettor and who was the direct perpetrator or to what extent each played which role." (Id. at pp. 1120.) If as this paragraph of the opinion indicates, one sometimes can't tell who is the perpetrator and who is the aider and abettor, and the law doesn't require one to be able to determine who was which because aiders and abettors are liable on their own mens rea, then that applies as much to an aider/abettor having a lesser mens rea, as having a greater mens rea. In either case, both perpetrator and aider and abettor—no matter who is what—are liable for the combined actus reus of the other, but are so liable based on their own mens rea, including all of the natural and probable consequences of what they intended. That accounts for the Woods (People v. Woods (1992) 8 CA4th 1570) scenario as much as it does the McCoy scenario.

In sum, the reasoning of McCoy should apply to permit conviction of the aider and abettor for a lesser offense than the perpetrator.

NOTE: The following language in McCoy does not change this result: "Outside of the natural and probable consequences doctrine, an aider and abettor's mental state must be at least that required of the direct perpetrator." (McCoy, at 1117.) First, it's dictum; that's not the issue in McCoy. Second, it purports to be a summary of the rest of the paragraph—but nothing in the rest of the paragraph says or implies that. The rest of the paragraph says the accomplice must know the extent of the perpetrator's purpose and give aid with the intent of facilitating the perpetrator's commission of the crime; which is obviously true, but it doesn't answer the question of what the aider/abettor's mental state is or can be. McCoy simply makes clear that both principal and aider/abettor are liable based on their own acts and own mental states.

(See FORECITE F 400 Note 1; F 3.01n.)

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 8.4 [Right To Jury Determination Of Lesser Included Offense]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

CALJIC NOTE: See FORECITE F 3.00b.


[NOTE: This replaces the previous entry]:

F 402.5 Inst 4 When Is First Degree Murder A Natural And Probable Consequence Of The Target Offense
*Add to CC 402:

If you determine beyond a reasonable doubt that the defendant aided and abetted a __________ <insert target offense> and that the killing was a natural and probable consequence of __________, you must then further determine whether the killing was murder and if so, what degree? To find that the murder is first degree, you must make the following determinations: (1) the actual killer committed first degree murder under the definitions supplied in the other instructions defining first degree murder. [(2) The circumstances which make the murder first degree as to the actual killer were a natural and probable consequence of the commission of the __________ <insert target offense> rather than the independent product of the mind of the actual killer.] [or] [(2) The killer's formulation of the enhanced mental state necessary for first degree murder, as opposed to a simple intent to kill, was a natural and probable consequence of the commission of the __________ <insert target offense> rather than the independent product of the mind of the actual killer.]

If you have a reasonable doubt whether the offense committed was first degree murder or second degree murder, you must give the defendant the benefit of the doubt and find [him] [her] guilty of second degree murder.
Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request. [See CALCRIM Motion Bank # CCM-001.]

When Is Natural And Probable Consequence First Degree Murder, As Opposed To Second Degree Or Manslaughter – The "natural and probable consequences" doctrine of vicarious liability for aiding and abetting and conspiracy presents a particularly difficult situation when the offense charged is first degree murder based upon the mental state of the actual killer. It is well-settled that the aider and abettor need not personally harbor the mental state necessary for first degree murder so long as the actual killer formed the requisite mental state and the aider and abettor acted with knowledge of and intent to facilitate a first degree murder. (See People v. Croy (1985) 41 C3d 1, 12, fn 5.) In such a case, the aider and abettor's knowledge that he/she is aiding and abetting a first degree murder is sufficient to impose first degree murder liability upon the aider and abettor. However, a different situation arises when the murder is not the target offense, but is charged under the theory that it is a natural and probable consequence of some other target offense. In such a case, the defendant's liability depends not on his/her knowledge of the actual circumstances of the killing, but rather upon his/her legally presumed awareness that commission of the target offense would naturally and probably result in the commission of the murder. (See [NF]  People v. Hart (8/11/09, C057652) 176 CA4th 662 [the instructions did not inform the jury that in order to find the defendant guilty of attempted premeditated murder even if defendant did not intend that result, it was necessary to find that attempted premeditated murder, and not merely attempted murder, was a natural and probable consequence of the robbery. The general premeditation instruction did not suffice, because that focuses on a subjective state of mind, while natural and probable consequences requires an objective test; i.e., reasonable foreseeability].)  This is a very difficult concept because while it may be said that an intentional killing may be the natural and probable consequence of a certain act, it is difficult to conceptualize what characteristics of the target offense would produce a deliberate and premeditated killing as opposed to merely an intentional killing.

Accordingly, because an aider and abettor may be convicted of a lesser offense than the perpetrator if the target offense contemplates only the lesser offense (see FORECITE F 400 Note 3 and FORECITE F 400 Note 5) and because any doubt as to whether the offense is first degree or second degree must be resolved in favor of the defendant (see CJ 8.71), the above instruction is necessary to assure that the jury understands that a finding of first degree murder as to the actual killer does not justify a finding of first degree as to the aider and abettor unless the prosecution proves beyond a reasonable doubt that the circumstances which justified the finding of first degree murder as to the actual killer, including his actual mental state (i.e., premeditation and deliberation), were a natural and probable consequence of the target offense.

The necessity for explaining this difficult concept to the jury is illustrated by People v. Francisco (1994) 22 CA4th 1180, 1188-91. Francisco purported to consider the applicability of CJ 3.02 in a case where the defendant was convicted of first degree attempted murder based on aiding and abetting the target offense of assault. In addressing this issue, the Court of Appeal erroneously focused entirely upon the question of whether the "act" committed by the perpetrator was the natural and probable consequence of the target offense without any consideration of whether the "mental state" necessary to first degree murder was also a natural and probable consequence. (Compare People v. Cummins (2005) 127 CA4th 667, 680 [premeditated attempted murder need not be natural and probable consequence].)

An aider and abettor may be convicted of a crime which he or she did not specifically intend or contemplate, but "only to the extent of his or her knowledge or of the natural and reasonable consequences of the acts 'knowingly and intentionally' aided and encouraged by him." (People v. Beltran (1949) 94 CA2d 197, 207.) Thus, "one is not liable who has counseled a particular criminal act, and the perpetrator has committed a different one not falling within the probable consequences of that advice." (People v. King (1938) 30 CA2d 185, 203.) Consequently, the pivotal question is "whether or not the act committed was the ordinary and probable effect of the common design or whether it was a fresh and independent product of the mind of one of the conspirators, outside of, or foreign to, the common design ... ." (People v. Durham (1969) 70 C2d 171, 182-83; see also, People v. Woods (1992) 8 CA4th 1570, 1600-01, dissenting opinion.)

Use Of The Term "Defendant" – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term "defendant" in this instructional request, the defense does not withdraw the request.

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

PRACTICE NOTE: The above instruction contains alternative ways to express this difficult concept. Ultimately it will probably be necessary to more fully explain this point during argument.

Applicability To Other Theories Of First Degree Murder And Lesser Offenses – This instruction would be equally applicable to other theories of first degree murder as well. For example, if the defendant aided and abetted a fist fight but the perpetrator instead, after lying in wait, surprised the victim and shot him to death, the jury would have two determinations to make in applying the natural and probable consequences rule. First, was murder (i.e., an intentional killing) a natural and probable consequence of aiding and abetting the fist fight. Second, was first degree murder (i.e., a killing perpetrated by lying in wait) a natural and probable consequence of the fist fight which the aider and abettor facilitated.

This concept also applies to cases where manslaughter is a lesser offense of murder. In such a case, the killer's formation of malice must be a natural and probable consequence of the target offense. The jury could be instructed, with appropriate modifications depending on the type and degree of manslaughter, as follows:

To find that the killing was murder, you must make the following determinations: (1) The actual killer committed murder. (2) The circumstances which made the killing a murder were a natural and probable consequence of the commission of the __________. If you have a reasonable doubt whether the offense committed was murder, you must give the defendant the benefit of the doubt and find [him] [her] not guilty of murder.
NOTES
This issue also applies when the defendant is charged with aiding and abetting a premeditated and deliberate attempted murder (PC 664(a)). [See Brief Bank # B-682 for additional briefing regarding aiding and abetting and premeditation.]

CALJIC NOTE: See FORECITE F 3.02e.


[NOTE: This replaces the previous entry]:
F 402.8 Inst 1 Multiple Target Offenses: Non-Target Offense Must Be Natural And Probable Consequence Of Whichever Target Offense The Jurors Find*
*Replace CC 402, paragraph 7, sentence 2, with:

The prosecution alleges that the defendant aided and abetted either __________ <insert target offense> or __________ <insert alternative target offense>. Any juror who finds beyond a reasonable doubt that the defendant aided and abetted one [or both] of these offenses may vote to convict defendant of __________ <insert non-target offense> only if that juror also finds beyond a reasonable doubt that __________ <insert non-target offense> was a natural and probable consequence of the offense[s] which that juror found the defendant to have aided and abetted.

You do not have to agree as a whole on which of these two crimes the defendant aided and abetted so long as you each find that __________ <insert non-target offense> was a natural and probable consequence of the crime you found the defendant to have aided and abetted.

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request. [See CALCRIM Motion Bank # CCM-001.]

Need To Tailor Instructions To The Charges -- Since the jury instructions should reflect what happened in the case at bar, tailoring the instructions to the specific charges will provide greater precision and clarity as well as notice to the defendant. (See generally FORECITE PG XI(B)(2).)

Moreover, the judge may not properly "refuse[] to tailor [an] instruction to the fact of the case." (People v. Hall (1980) 28 C3d 143, 159; see also People v. Falsetta (1999) 21 C4th 903, 924; People v. Fudge (1994) 7 C4th 1075, 1110; People v. Woods (1991) 226 CA3d 1037, 1054-55 [court has duty to "tailor instructions to fit the facts" ]; U.S. v. Blankenship (7th Cir. 1992) 970 F2d 283, 286 [buyer-seller instruction should be tailored to facts].)

Unless this instructional request is granted the instructions will abridge the defendant's rights by failing to assure that the jury will fairly, impartially and accurately apply the law to the facts. (U.S. v. Gaudin (1995) 515 US 506, 514 [115 SCt 2309; 132 LEd2d 444] [it is "the jury's constitutional responsibility ... not merely to determine the facts, but to apply the law to those facts ... " ]; Estelle v. McGuire (1991) 502 US 62, 70-72 [112 SCt 475; 116 LEd2d 385] [due process implicated if jurors misunderstood the instructions];Wainwright v. Witt (1985) 469 US 412 [83 LEd2d 841; 105 SCt 844]; cf., Johnson v. Armontrout (8th Cir. 1992) 961 F2d 748 [same].)

By ambiguously referring to "that crime" CC 402 fails to adequately tailor the instruction to the charges. (See e.g., People v. Prettyman (1996) 14 C4th 248, which requires that the offense committed by the confederate was a natural and probable consequence of the target crime that the defendant aided and abetted. n5  (Id. at pp. 262, 267; compare CJ 3.02, last paragraph [providing for specification of the target crime]; see also CC 640 (Fall 2009 Revision) [reference to “a lesser crime” replaced with a provision for inserting the specific crime].)

Unanimity Requirement – CALCRIM 402, paragraph 7, erroneously permits the jury to convict the defendant of the non-target crime without necessarily finding it to be a natural and probable consequence of the crime which was aided and abetted. Under CC 402 the jurors can find that "either" target offense and the non-target offense must be a natural and probable consequence of "either" target offense. Hence, six jurors could find that the defendant aided and abetted target offense "A" but that the non-target offense is a natural and probable consequence of target offense "B." The other six jurors could find just the opposite and the jury as a whole could convict without any juror making the required findings for natural and probable consequence liability. The following illustrates the problem:

	
	Target Offense "A" 
	Target Offense "B"

	Six jurors find defendant: 
	Guilty 
	Not Guilty

	Same six jurors find:
	Non-target Not N & P C
	Non-target Is N & P C

	
	
	

	Six jurors find defendant: 
	Not Guilty 
	Guilty

	Same six jurors find:
	Non-target Is N & P C 
	Non-target Not N & P C


A conviction based on the above findings would be invalid because no single juror would have found all the elements necessary to convict. (See FORECITE F 3500.1 Note 7.)

No Reference To "The People" – The defendant objects to use of the term "the People" in this instruction and throughout this trial. [See FORECITE F 100.2 Note 1; CALCRIM Motion Bank # CCM-006.]

Use Of The Term "Defendant" – The defense requests that the defendant be referred to by name throughout this trial and in the jury instructions. [See CALCRIM Motion Bank # CCM-005.] By using the term "defendant" in this instructional request, the defense does not withdraw the request.

WARNING! Federal Constitutional Claims May Be Lost Without Proper Federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 3.7 [Failure To Tailor Elements To The Facts And Charge]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

FORECITE CG 12.2 [Duplicity/Unanimity]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.

 *     *     *

*Unpublished Reversal Alert: People v. Lopez UNPUBLISHED 2009 Cal. App. Unpub. LEXIS 2485.  Although this opinion is NOT CITABLE (See PG I(I)) it illustrates the importance of correcting the ambiguity in CC 403 when more than one target offense is alleged.


F 402 Note 24  Natural And Probable Consequences And Premeditation
To convict a defendant of attempted premeditated murder under the natural and probable consequences doctrine, the jury must be instructed that attempted premeditated murder was a natural and probable consequence of the charged robbery. ([NF] People v. Hart (8/11/09, C057652) 176 CA4th 662.)


F 505.2 Inst 4 Antecedent Threats: Modification Of Burden Shifting Language
[This replaces the following heading in the Points and Authorities; the instruction and remainder of the Points and Authorities remain the same]:

Modification Of Burden Shifting Language – The CALCRIM language improperly implies that self defense is only applicable "if" the listed elements are proved to have occurred. Such language is improper because it implies that the jury must find that the defendant acted in self defense. (See FORECITE PG III(D) [improper to instruct the jury that the defendant must "raise" or "create" a reasonable doubt].) Indeed, the law clearly requires that the prosecution must prove that the defendant did not act in self defense. (See e.g. People v. Banks (1976) 67 CA3d 379, 383-84; see also CC 505 & CC 3470, last paragraphs and "AUTHORITY.") Thus there is a logical inconsistency between the "if" language of CC 505 & CC 3470, Paragraph 1 and the burden language in the final paragraphs. Forecite's suggested modification is intended to eliminate that conflict. (See generally Francis v. Franklin discussed in FORECITE PG X(E)(8.1) [Conflict Between Instructions Does Not Clarify Which Applies].) 


F 505 Note 12  CALCRIM 505 Should Not Be Used For Non-Homicide Target Crimes In A Homicide Prosecution Based On The Natural And Probable Consequences Doctrine Of Aider And Abettor Liability
While the Penal Code provides for defense of self and others as justification for homicide (§ 197), it more generally recognizes the same defense to threatened crimes or injuries (§ 692, § 693, § 694). (See also, Civ. Code, § 50.) In general, as this court has noted, there is “no reason to distinguish non-homicidal from homicidal assault cases. Self defense negates culpability for assaultive crimes, whether or not the assault results in death. [Citations.]” (People v. Adrian (1982) 135 CA3d 335, 340.)

Thus, CALCRIM includes separate pattern self-defense instructions for homicide/attempted-homicide and non-homicide crimes. In the first –  the only one given below –  a defendant is “justified in killing or attempting to kill someone in self-defense” if the defendant (1) “reasonably believed” he or she or another party “was in imminent danger of being killed or suffering great bodily injury”; (2) “reasonably believed that the immediate use of deadly force was necessary to defend against that danger”; and (3) “used no more force than was reasonably necessary to defend against that danger.” (CALCRIM 505, “Justifiable Homicide: Self-Defense.”) By its terms, this instruction is designed for defense to a charged homicide or attempted homicide – where the prosecution’s theory is that the defendant killed or attempted to kill a victim. “For killing to be in self-defense,” the defendant’s actual and reasonable “‘must be of imminent  danger to life or great bodily injury.’ [Citation.]” (People v. Humphrey (1996) 13 C4th 1073, 1082, italics added, original italics removed.)

In the more general instruction – where the prosecution is trying to prove the defendant’s commission of a non-homicidal crime – the defendant is not guilty if he or she (1) “reasonably believed” he or she or another party “was in imminent danger of suffering bodily injury [or was in imminent danger of being touched unlawfully]”; (2) “reasonably believed that the immediate use of force was necessary to defend against that danger”; and (3) “used no more force than was reasonably necessary to defend against that danger.” (CALCRIM 3470, “Right to Self-Defense or Defense of Another (Non-Homicide),” italics added.) Under both instructions – as well as the Penal Code provisions cited above – the general principles are the same: essentially, “[o]ne is entitled to use such force as is reasonable under the circumstances to repel what is honestly and reasonably perceived to be a threat of imminent harm. [Citations.]” (People v. Robertson (2004) 34 C4th 156, 167-168, overruled on another point in People v. Chun (2009) 45 C4th 1172, 1201.) But in the non-homicidal context, the defendant fears only injury or battery, not death or great bodily injury, and believes in the necessity of force, not deadly force. (See, e.g., People v. Myers (1998) 61 CA4th 328, 330 [assault conviction reversed; instruction should have explained defendant may use reasonable force to resist battery even without reason to believe bodily injury is imminent].)

Thus, CC 3470 should be used in lieu of CC 505 with respect to non-homicide target offenses.

ACKNOWLEDGEMENT: THANK YOU TO STEPHEN GREENBERG FOR IDENTIFYING AND BRIEFING THIS ISSUE. 


F 603 NOTES

F 603 Note 1 Additional Issues Regarding Heat Of Passion

See FORECITE F 570 et seq.


F 604 NOTES

F 604 Note 1 Additional Issues Regarding Imperfect Self-Defense

See FORECITE F 571 et seq.


F 640 Note 2 Additional Acquittal First Issues

See FORECITE F 3517.


F 641 Note 2 Additional Acquittal First Issues

See FORECITE F 3517.


F 875 Inst 1 Pinpoint Instruction: Unloaded Gun [CALCRIM 3400 adaption]

The defendant contends he did not have the present ability to inflict injury because the firearm [was unloaded] [was not used as a club or bludgeon]. 

However, the defense does not need to prove these contentions.  If you have a reasonable doubt as to whether the prosecution has proved any essential fact or element of the charge including whether the gun was [loaded] [used as a club or bludgeon], you must vote to find (him/her) not guilty.
[NOTE: This instruction is adapted from CC 3400. However, the last sentence has been augmented in light of the prosecution’s duty to prove all essential facts and elements even if the defense relies on a specific theory.]

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – See CALCRIM Motion Bank # CCM-001.]

Right To Instruction Relating Defense Theory To Burden Of Proof – See FORECITE F 315.1.2 Inst 2.

Gun Must Be Loaded Or Used As A Club Or Bludgeon – People v. Rodriguez (1999) 20 C4th 1, 11, fn. 3.

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13. 


F 1202 Note 7 Fraud Or False Promises As “Force Or Fear”

See FORECITE F 1203 Note 10.


F 1203 Note 10 Fraud Or False Promises As “Force Or Fear”
Voluntary movement by the victim accomplished solely through fraudulent representations, unaccompanied by an express or implied threat of force or harm to the victim, does not satisfy the "force or fear" element of kidnapping. As the California Supreme Court has stated, "In contrast to the use of force or fear to compel asportation, 'asportation by fraud alone does not constitute general kidnapping in California.' (People v. Davis (1995) 10 C4th 463, 517, fn. 13; People v. Green (1980) 27 C3d 1, 64, 63 ['defendant tricked [victim] into believing she was simply being taken on a quick trip to her sister's house and back'], . . . and People v. Hall (1986) 41 C3d 826, 834, fn. 3.) This long-standing rule is premised on the language of PC 207, which for general kidnapping, at issue here, requires asportation by force or fear, but for other forms of kidnapping proscribes movement procured only by 'fraud,' 'entice[ment],' or 'false promises.' (PC 207(a)--(d).)" (People v. Majors (2004) 33 C4th 321, 327 (Majors); see also People v. Stephenson (1974) 10 C3d 652, 657-660 [kidnapping convictions reversed  where victims were deceived into thinking they were getting into a taxi].)

In Majors the defendant, posing as a security guard, accused the victim of shoplifting and ordered her into his van. He then transported her to a remote area, where he attempted to rape her. The victim testified she was afraid she would be arrested if she did not go with him. (Majors, supra, 33 C4th at pp. 324-325.) Although the defendant clearly used false pretenses, the court upheld the conviction because the defendant also induced fear of forcible asportation by the implied threat of arrest. Said the court: "[I]n those cases in which the movement was found to be by fraud alone, and not force or fear, the circumstances suggest the victim exercised free will in accompanying the perpetrator. By contrast, the threat of arrest carries with it the threat that one's compliance, if not otherwise forthcoming, will be physically forced. Thus, the use of force is implicit when arrest is threatened." (Id. at p. 331.) The court also rejected the Attorney General's argument that the crime of kidnapping would be accomplished if the victim's movement was compelled by fear of any type. Rather, after analyzing the legislative  history of the statute (PC 207), the court concluded that the movement may be considered forcible only "'where it is accomplished through the giving of orders which the victim feels compelled to obey because he or she fears harm or injury from the accused.'" (Id. at p. 327, italics added.)


F 1204 Note 11 Fraud Or False Promises As “Force Or Fear”

See FORECITE F 1203 Note 10.


F 1215 Note 9 Fraud Or False Promises As “Force Or Fear”

See FORECITE F 1203 Note 10.


F 1701.2 Inst 1 (a & b) Burglary: Inhabitation Must Be "Current"
[NOTE: Replace this paragraph only; the instruction and remainder of the Points and Authorities remains the same]:

Current Inhabitation – The express terms of PC 459 define inhabited as "currently being used for dwelling purposes ..." (See also PC 246 and PC 450(d) which utilize the same definition for the offenses of shooting at an inhabited dwelling and arson; but see People v. Meredith (2009) 174 CA4th 1257, 1268-69.)


F 1820 Note 6 Presumption Of Embezzlement Improper In VC 10851 Case
Embezzlement is a form of theft. (PC 490a ["Wherever any law or statute of this state refers to or mentions larceny, embezzlement, or stealing, said law or statute shall hereafter be read and interpreted as if the word 'theft' were substituted therefor"]; People v. Love (2008) 166 CA4th 1292, 1300; People v. Stanfill (1999) 76 CA4th 1137, 1143.)  The court therefore should not instruct the jury with a presumption embezzlement when the only charge is a violation of VC 10851. (Cf. People v. Starkey (1965) 234 CA2d 822, 827-829.)


F 1863 Note 9 Claim Of Right Based On Accomplice’s Ownership Of Property May Negate Intent To Steal
A good-faith belief by a defendant, tried as an accomplice, that he was assisting his co-principal to retake the principal’s property, negates the felonious intent element of a theft-based offense, and a claim-of-right instruction must be given where substantial evidence supports such a belief. To be liable as a principal on an aiding and abetting theory, the accused must share the specific intent with the perpetrator. If substantial evidence is presented that the principal did not have the mental state for the crime of theft because he believed he was retaking his property, the same applies to the aider and abettor. Accordingly, the trial court erred in denying appellant’s request for instruction (i.e., CC 1863) on claim-of-right. (See People v. Williams (8/26/2009, C059218) 176 CA4th 1521.) 


F 2440 Note 3 Maintaining A Place For Controlled Substance Sale Or Use: Not Applicable To Repeated Sole Use Of Drugs At Home

In People v. Vera (1999) 69 CA4th 1100 (Vera), the court held that section HS 11366 does not cover "mere repeated solo use" of a controlled substance "at home." (Id. at p. 1103.) In arriving at its conclusion, the court examined the meaning of "open" and "maintain." "To 'open' means 'to make available for entry' or 'to make accessible for a particular purpose,' [citation] and to 'maintain' means 'to continue or persevere in' [citation]. When added to the word 'place," the opening or maintaining of a place indicates the provision of such locality to others." (Ibid.; see also People v. Ferrando (2004) 115 CA4th 917; People v. Leiske [UNCITABLE; UNPUBLISHED] 2009 Cal. App. Unpub. LEXIS 5027 (Cal. 1st Dist. 6/22/2009).)


SERIES 2600-2700 CRIMES AGAINST GOVERNMENT

F. LAWFUL PERFORMANCE
[NOTE: Delete the “[No Forecite Entries In This Section]”

F 2671 Lawful Performance: Custodial Officer
F 2671 NOTES

F 2671 Note 1 Battery On Custodial Officer: Erroneous Language
Read literally, CALCRIM 2671 authorizes a custodial officer to use reasonable force in four situations – “to restrain a person, to overcome resistance, to prevent escape, or in self-defense” –  but erroneously limits to the first situation alone not only the prohibition against the defendant's use of force or any weapon to resist reasonable force but also the authorization of the defendant's use of reasonable force to defend against unreasonable or excessive force. (People v. Gutierrez (2009) 174 CA4th 515.)


I. CRIMES INVOLVING PRISONERS 
[NOTE: Delete the “[No Forecite Entries In This Section]” under (i)]

(i) Assault And Battery

F 2723 Battery by Prisoner on Nonprisoner (PC 4501.5)
F 2723 NOTES
F 2723 Note 1 Battery By Prisoner On Non-Prisoner (PC 4501.5 Is Lesser Included (LIO) Of Gassing (PC 4501.1)
Battery by a prisoner on a nonprisoner (PC 4501.5) is a necessarily included offense of battery by gassing (PC 4501.1). A defendant may not be convicted of both the greater and lesser included offense within the meaning of PC 954 and People v. Ortega (1998) 19 C4th 686, 692 [the elements test; if a crime cannot be committed without also necessarily committing a lesser offense, the latter is a lesser included offense within the former].  ([NF] People v. Flores (8/17/2009, F055859) 176 CA4th 924.)


Delete “Reserved” at end of title:

F 3115.3 Armed With Firearm—Language That Is Argumentative, Confusing, Etc. [Reserved]

F 3115.5 Inst 3 Arming: Firearm Must Be Available For Use
*Add to CC 3115:

If the defendant did not actually carry the firearm you may not find that [he] [she] was armed with the firearm unless the prosecution has proved the following beyond a reasonable doubt:

1) the defendant, while committing the offense of _______________ <insert drug offense>, knew of the presence and location of a firearm near the drugs; AND

2) The proximity of the firearm to the drugs was not the result of mere accident or happenstance; AND

3) The defendant was in a position to use the firearm offensively or defensively to aid in the commission of the offense.
Points and Authorities


This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]


Propriety Of The Instruction – In People v. Pitto (2008) 43 C4th 228, 239-40 the California Supreme Court acknowledged that an arming allegation under PC 12022 requires proof of a “facilitative nexus” between the firearm and the drug possession which requires the firearm to have a “purpose or effect” with respect to the commission of the charged offense.  Thus, the evidence must establish that “(1) a defendant, while perpetrating a drug offense, knows of the presence and location of a firearm near the drugs, (2) the proximity of the gun to the drugs is not the result of mere accident or happenstance, and (3) the defendant is in a position to use the gun offensively or defensively to aid in the commission of the offense. . . .”  (Id. at 240.)

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 3.11 [Applicability Of Federal Constitutional Rights To Sentencing Decisions]

FORECITE 4.1 [Right To Instruct The Jurors On Defense Theories ]

In death penalty cases additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


NOTE: This replaces the previous entry:

F 3115.5 Inst 3 Arming: Firearm Must Be Available For Use

*Replace Elements in CC 3115 with the following [CC 3250 and 3251 adaption]:

To prove this allegation the prosecution must prove that:

1. _______________ <name of alleged armed principal> (directly committed [or attempted to commit] the crime, aided and abetted _______________ <name of perpetrator> in committing the crime;

AND
2. _______________ <name of alleged armed principal> [carried a _______________ <describe firearm>] [had a _______________ <describe firearm>] available for use offensively or defensively to aid in the commission of the offense;

AND

3. _______________ <name of alleged armed principal> [carried the ________ <describe firearm>] [had the firearm available for use offensively or defensively to aid in the commission of the offense] during the commission [or attempted commission] of the crime referenced in paragraph 1 above;

AND

4. _______________ <name of alleged armed principal> carried the ________ <describe firearm or use definition from paragraph 3> for use in either offense defense;

AND

5. _______________ <name of alleged armed principal> knew that (he/she) was carrying the firearm [or had access to it].

Points and Authorities

This Court Has The Power And Duty To Grant This Instruction Request – [See CALCRIM Motion Bank # CCM-001.]

The CALCRIM Deficiency – The elements of an enhancement should be specifically and separately enumerated so the instruction clearly conveys what elements the prosecution must prove. (See e.g., CC 3117, CC 3132, CC 3148; CC 3160, CC 3161.)  The firearm must be “available for use offensively or defensively to aid in the commission of the offense. . . .”  (People v. Pitto (2008) 43 C4th 228, 240.)

[See also FORECITE F 3500.2 Inst 1.]

WARNING! Federal constitutional claims may be lost without proper federalization – To preserve federal claims, counsel should add the applicable constitutional provisions and authority to the above points and authorities and explain how those provisions will be violated under the circumstances of this case. Potential constitutional grounds for this request include, but are not limited to:

FORECITE CG 2.2 [Burden Of Proof: Elements And Essential Facts]

FORECITE CG 3.11 [Applicability Of Federal Constitutional Rights To Sentencing Decisions]

FORECITE CG 4.1 [Right To Instruct The Jurors On Defense Theories]

In death penalty cases, additional federal claims should be added including, but not limited to, those in FORECITE CG 13.


F 3470 Note 10  Excessive Force Principals Apply To Arrests By Both Police Officers And Citizens

When a peace officer or a private citizen employs reasonable force to make an arrest, the arrestee is obliged not to resist, and has no right of self-defense against such force. (People v. Gonzalez (1990) 51 C3d 1179, 1219.) It is clear that the rules on excessive force apply to both arrests by police officers and citizen arrests. ([NF] People v. Adams (8/18/2009, G039967) 176 CA4th 946.)


F 3470 Note 11  CALCRIM 505 Should Not Be Used For Non-Homicide Target Crimes In A Homicide Prosecution Based On The Natural And Probable Consequences Doctrine Of Aider And Abettor Liability

See FORECITE F 505 Note 12. 


F 3550 Note 10  Judicial Misconduct:  Informing Jury That Their Verdict Was Inconsistent
The jury here returned guilty verdicts on the charges of offenses against multiple victims, but not true findings on the enhancements, one of which was that there were multiple victims. The trial judge improperly told the jurors that their verdicts were inconsistent, that they might wish to reconsider, and that they should find the multiple victim enhancement true. While it was true that the verdicts were inconsistent, there was an acquittal in open court and the defendant was entitled under state law (PC 1161: "when there is a verdict of acquittal, the Court cannot require the jury to reconsider") and federal constitutional provisions (jury trial and double jeopardy) to benefit of acquittal, even if due to jury's confusion. Trial court's action was "in excess of its authority ...." [NF] People v. Guerra (7/31/2009, pub’d 8/18/2009, H032881) 176 CA4th 933.)
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